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QUESTIONS PRESENTED 


In the opinion of the appellees the questions presented 
are: 

I 

In a plenary proceeding to determine kinship under Sec¬ 
tion 19-311 of the District of Columbia Code, 1951 edition, 
there was an order of publication, signed September 2, 
1947, pursuant to Section 13-108 of the said Code, directed 
to certain named persons and to 

“the unknown heirs at law and next of kin of James 
L. Collins, deceased, and all other persons concerned, 
having or claiming to have any right, title, interest or 
claim in and to said estate’’ 

by which the persons known and unknown who were pub¬ 
lished against were 

“commanded to appear in this Court on the 15th day 
of December, 1947 to answer under oath the said peti¬ 
tion (for a plenary proceeding) and to show cause, if 
any they have, why they severally claim any right to 
distributive shares in said estate as well as, also, why 
the prayers should not be granted and a Master ap¬ 
pointed as therein prayed . . 

No judgment was entered on said publication until the 
entry of the final judgment of the District Court dated July 
18,1952. The appellees were among the persons published 
against as unknown next of kin. They first learned of their 
relationship to the decedent in the latter part of March 
1950 and promptly filed their motions to intervene which 
were granted in April, 1950. 

Was not the intervention of the appellees a timely in¬ 
tervention ! 


n 

Does a simple order of publication against unknown par¬ 
ties, issued pursuant to Section 13-108 et seq. of the Dis- 



trict of Columbia Code in a proceeding to determine kin¬ 
ship under Section 19-311 of the Code (See also Section 
11-504), on which publication no final judgment or decree 
has been taken under Section 13-113 of the Code or other¬ 
wise, have the effect of barring from intervention in the 
proceeding or from sharing in the distribution of the 
decedent’s estate those persons published against as un¬ 
known parties, who, although they are in fact the dece¬ 
dent’s next of kin, have not filed their claims of kinship on 
or before the return day named in the order of publication? 


Did the District Judge commit error when, as stated in 
his memorandum opinion dated July 2, 1952 “upon care¬ 
ful consideration of the complete record and briefs . .. and 
after full argument” he determined that the findings of 
fact made by the Special Master were not “clearly errone¬ 
ous” but were in fact “amply supported”? 

IV 

Did the District Judge commit error wdien he adopted, 
ratified and confirmed the original Report and Award of 
the Special Master as amended by the Amended Report 
and Award of the Special Master? 
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IN THE 


United States Conit of Appeals 

For the District of Columbia Circuit 


No. 11,605 


WILLIAM B. COLLINS, ET AL., Appellants 

v. 

ANN O’BRIEN, JEREMIAH SULLIVAN, ET AL 

Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 

The appellees believe that a counter-statement of the 
case is necessary but they also believe that it is impossible 
to make such a counter-statement in the concise form sug¬ 
gested by Rule 17 (c) (5) of this Court. 

The appellees believe that the statements contained in 
the Amended Report and Award of the Special Master 
properly state the facts of the case and they hereby adopt 
said statements as their counter-statement of the case. The 
Amended Report and Award of the Special Master is 
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printed in full in the appendix to appellees’ brief. (Ap¬ 
pendix p. 9) 

To that statement should be added only a recital to the 
effect that, after the Special Master filed his Amended Re¬ 
port and Award on October 31, 1951, the appellants and 
others filed exceptions thereto, that all exceptions were 
argued before District Judge Pine who gave careful con¬ 
sideration to the complete record and briefs of the case 
and to the argument of counsel and concluded that the 
Special Master’s findings of fact were not clearly errone¬ 
ous but were amply supported. Judge Pine accepted the 
findings of fact of the Special Master, concurred in his con¬ 
clusions of law and signed an order Ratifying the Report 
and Award of the Special Master as Amended by the 
Amended Report and Award of the Special Master. From 
that final order the appellants have taken this appeal. 

The appellants claim that they are first cousins once- 
removed (second cousins) of James L. Collins, deceased. 
The District Court found that they had established no re¬ 
lationship at all. Thus, in order to recover, the appellants 
would have to show first, that the appellees are not first 
cousins (as the District Court found them to be) and sec¬ 
ond, that they themselves are related in the degree claimed 
by them. 

STATUTES INVOLVED 

The statutes involved in this appeal are set forth as a 
part of appellees’ appendix, pages 1 to 4. 

SUMMARY OF ARGUMENT 

A simple order of publication issued pursuant to Section 
13-108 et seq. of the District of Columbia Code, 1940 edi¬ 
tion (the numbering thereof being unchanged in the 1951 
edition), upon which no judgment has been issued, does 
not have the effect of barring from intervention in a ple¬ 
nary proceeding to determine kinship or from sharing in 
the distribution of a decedent’s estate all persons who, al¬ 
though they are in fact the decedent’s next of kin, did not 


3 


file their claims of kinship on or before the return date 
mentioned in the order of publication. 

A simple order of publication does not, without an order 
of Court, mature into a judgment. 

Section 13-111 District of Columbia Code. 

The order of publication was directed to unknown as well 
as known parties. 

Section 13-113 of the Code specifically provides that in 
cases of publication against unknown parties “... no decree 
shall be passed against said parties unless the Court shall 
be satisfied that due diligence has been used to ascertain 
such unknown heirs”. This has been interpreted as mean¬ 
ing that a hearing should be held after the maturing of 
publication to determine whether there are next of kin en¬ 
titled to take the estate under the Statute of Descents. 

The District Court is without the power to pass an order 
prospectively terminating the rights of persons published 
against as unknown parties to intervene in an action pend¬ 
ing in that Court. 

The “due diligence” required by Section 13-113 of the 
Code has a very definite meaning in plenary proceedings to 
determine kinship. 

In Frazier v. Kutz, 78 U.S. App. D.C. 241,139 F. (2) 380 
(1943) this Court held: 

“. . . there is a presumption of law that deceased left 
heirs, and this presumption obtains until the claimant 
by escheat overcomes the presumption by strong and 
convincing evidence”. 

The District of Columbia was a party to the plenary pro¬ 
ceeding in the District Court. If the original Report and 
Award of the Special Master had been confirmed, the en¬ 
tire estate of James L. Collins would have escheated to the 
District of Columbia. The District of Columbia actively 
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participated in the hearings but did not appeal from the 
judgment of the District Court, adopting, ratifying and 
confirming the Amended Report and Award under which 
the estate is distributable to the appellees. 

Frazier v. Kutz, supra, sets forth the procedure to be fol¬ 
lowed by the District Court in cases of this kind. It di¬ 
rected that there should first be publication 

“. . . after which the Court should afford a full and 
fair hearing and, on the evidence adduced, determine 
the question whether the intestate died without rela¬ 
tions entitled to take under the Statute of Descents ,, . 

The order authorizing the plenary proceeding clearly 
shows that no prospective judgment was contemplated by 
the Court. It specifically directed that publication be had 
pursuant to Sections 13-10S-113 both inclusive of the Code 
and also provided 

“4. That consideration of the prayers in said peti¬ 
tion be reserved for further consideration of the Court 
after the completion of service upon the parties 
hereto”. 

Rule 53 (e)(2) of the Federal Rules of Civil Procedure 
directs that the District Court accept the Special Master’s 
findings of fact “unless clearly erroneous”. The appel¬ 
lants have made no showing either in the District Court or 
in this Court that the findings of fact made by the Special 
Master were clearly erroneous. 

The appellants claim to be first cousins once-removed 
(second cousins) of the decedent. They produced no pro¬ 
bative evidence to that effect before the Special Master. 

The Special Master found and the District Court con¬ 
firmed the fact that appellees were first cousins of de¬ 
cedent. 

Appellants do not claim to be more closely related to 
decedent than are appellees. 

Even if there were proof that the appellants were first 
cousins once-removed they would not share in the distribu- 




tion of the decedent’s estate with the appellees who are 
first cousins, since Section 18-711 of the District of Colum¬ 
bia Code, 1951 edition, provides that there shall be no rep¬ 
resentation among collaterals. 

The Special Master did not commit error in excluding 
evidence regarding facial resemblance between William B. 
Collins and James L. Collins, deceased, since William B. 
Collins had not produced any substantial evidence of rela¬ 
tionship or other bond connecting him with the said James 
L. Collins, deceased. 

If there was any error in the exclusion of evidence re¬ 
garding facial resemblance, it was, in view of the over¬ 
whelming evidence that the appellees are first cousins of 
the decedent and therefore his heirs at law and next of 
kin, a harmless error. 

ARGUMENT 

Because of the economic conditions of the appellees and 
of the financial burden which this appeal has placed upon 
them, the portion of this brief devoted to the development 
of the arguments hereinabove outlined must necessarily be 
brief. 

I. The Intervention of the Appellees in the District Court 
Proceeding Was a Timely Intervention. 

The general jurisdiction of the District Court to deter¬ 
mine matters of kinship in probate proceedings is based 

uoon Section 11-504 of the District of Columbia Code which 
▲ 

authorizes it as a probate court: 

“to hear, examine and decree upon all accounts, 
claims, and demands existing between executors and 
administrators and legatees or persons entitled to a 
distributive share of an intestate estate” and 

“to enforce distribution of estates by executors and 
administrators”, (appellees’ Appendix, p. 1) 

This Court has held that the District Court as a probate 
court has jurisdiction to require an administrator to pay 
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over to the next of kin the personal estate of which a tes¬ 
tator died intestate. 

Sinnott v. Kenady, 12 App. D.C. 115. 

This Court in considering Section 11-504 has said: 

“We think a fair reading of the Code section we 
have quoted impels the conclusion that Congress in¬ 
tended in clothing the Probate Court with jurisdiction 
‘to hear, examine and decree upon all . . . claims . . . 
between executors and administrators and legatees or 
persons entitled to a distributive share of an intestate 
estate' to include the duty of finding that there are or 
that there are not statutory heirs and upon this finding 
to make distribution as the statute requires”. 

Frazier v. Kutz , 78 U.S. App. D.C. 241, 243, 139 F. (2) 
380 (1943). 

The statutory authorization for plenary proceedings in 
the Probate Court is contained in Section 19-311 of the 
District of Columbia Code, (appellees’ Appendix, p. 3) 

In this matter of the Estate of James L. Collins, de¬ 
ceased, Administration No. 67,203 in the District Court of 
the United States for the District of Columbia, the admin¬ 
istrators filed a petition for a plenary proceeding, which 
proceeding was authorized by an Order of Court dated July 
21, 1947 (appellants’ Appendix, p. 64a). That Order pro¬ 
vided for the issuance of process and directed: 

“3. That as to all parties who are returned ‘not to 
be found’ service by publication be had pursuant to 
Title 13, Section 10*8-113 both inclusive of said Code 
and the Rules of this Court. 

“4. That consideration of the prayers in said peti¬ 
tion be reserved for further consideration of the Court 
after the completion of service upon the parties 
hereto”. 


The appellants have not printed the Petition for Plenary 
Proceedings but it is apparent from the Order of Publica- 
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tion dated September 2, 1947 (appellants’ Supp. App. p. 
89a) that the relief requested in said petition was simply 
“the appointment of a Master to ascertain and determine 
who are the next of kin of said James L. Collins, deceased” 
in order that the administrators might make appropriate 
distribution of the estate. 

The Order of Publication dated September 21, 1947 
merely contemplated that notice be given by publication to 
the persons named in the Order who could not be served 
with process in the District of Columbia “and all other 
persons concerned, having or claiming to have any right, 
title, interest or claim in and to said estate” (appellants’ 
Supp. App. p. 90a) of the plenary proceeding and the ap¬ 
plication for the appointment of a Master. 

The said Order of Publication, it is true, does direct that 
the persons published against 

“be and they hereby are commanded to appear in this 
Court on the 15th day of December, 1947, to answer 
under oath the said petition and to show cause in any 
they have, why they severally have any interest in said 
estate and why they severally claim any right to dis¬ 
tributive shares in said estate, as well as, also, why the 
prayers should not be granted and a Master appointed 
as therein prayed”, 

but such Order of Publication did not, as appellants assert, 
(appellants’ Brief P. 1, P. 1 c, p. Ill) establish a “cut-off” 
date by virtue of which all persons who did not file verified 
answers in the cause on or before December 15, 1947 would 
be forever barred from participating in the decedent’s 
estate. 

The said Order of Publication was nothing more than it 
purported to be, namely, substituted service of process of 
publication against non-resident and unknown heirs at law 
and next of kin pursuant to Sections 13-108 to 13-113 in¬ 
clusive. of the District of Columbia Code, (appellees’ Ap¬ 
pendix, pp. 1-3). 
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A sufficient answer to appellants’ 1 ‘cut-off” argument is 
found in Section 13-111 of the Code which, in unmistakable 
language, points out that “on failure of the defendant to 
appear in obedience to said notice within the time named 
a decree or judgment may be entered” which can mean only 
that it is necessary for the Court to issue a decree or judg¬ 
ment after publication has been completed before the rights 
of parties published against can be affected. Further as¬ 
surance that this is the meaning of Section 13-111 is found 
in Section 13-113 of the Code. In two separate provisions, 
this Section shows that the publication must be followed 
by a subsequent judgment or decree of the Court before 
the persons published against can be considered as 
“barred”. 

In that portion of Section 13-113 which deals with pub¬ 
lication where “it is unknown whether one who, if living, 
would be a proper party to any judicial proceeding” the 
statute specifically provides that “such party may be pro¬ 
ceeded against as if he were living and with like effect, 
provided no representative of or claimant under such per¬ 
son shall intervene in the suit before final determination 
thereof , after notice by publication as in the case of non¬ 
resident parties”. (Emphasis supplied) 

In the portion of Section 13-113 which is particularly 
concerned in this appeal, namely, that dealing with publi¬ 
cation against unknown heirs, it is provided that 

“.. . no decree shall be passed against said parties un¬ 
less the court shall be satisfied that due diligence has 
been used to ascertain such unknown heirs”. (Em¬ 
phasis supplied) (appellees’ Appendix, p. 3) 

The record in this Court does not show that prior to 
December 15, 1947 there was any showing of due diligence 
as required by the statute or that the District Court at any 
time prior to the entry of final judgment herein on July 18, 
1952 passed any decree or judgment affecting the interests 
of the persons published against as unknown heirs, (ap¬ 
pellees’ Appendix, p. 3) 
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The appellants’ argument that all claimants who did not 
appear and answer by the return date set forth in the pub¬ 
lished notice were thereupon automatically barred does vio¬ 
lence to two propositions established by this Court in 
Frazier v. Kutz, 78 U.S. App. D.C. 241, 139 F. (2d) 380 
(1943). 

The first of these is: 

“In every case of this kind there is a presumption 
of law that deceased left heirs and this presumption 
obtains until the claimant by escheat overcomes the 
presumption bv strong and convincing evidence”, 
(p. 244) 

The second proposition shows that this Court under¬ 
stands that the published notice is merely process and that 
the hearing before the Special Master is part of the “due 
diligence” which is required before a judgment or decree 
can be rendered against unknown parties under the provi¬ 
sions of Section 13-113 of the Code. In this statement the 
Court said: 

“. . . the Probate Court should publish notice in one 
or more newspapers in the District of Columbia and if 
deceased was recently a resident of some other juris¬ 
diction, in one or more newspapers in the latter ad¬ 
dressed to all unknown claimants; after which the 
court should afford a full and fair hearing, and on the 
evidence adduced, determine the question whether the 
intestate died without relations entitled to take under 
the Statute of Descents. Less than this would not be 
due process”. 

The underlying factual situations in this case and in 
Frazier v. Kutz were identical. In both cases the decedent 
died without known heirs. In both cases the undertakers, 
as creditors, filed petitions for letters of administration. 
Applying the principles of Frazier v. Kutz to the Collins 
case we see that this Court has held that after the publica¬ 
tion has been completed there should be a full and fair 
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hearing to determine whether the deceased died intestate 
without relations entitled to take under the Statute of 
Descents. 

Interestingly enough, the appellants’ argument, if true, 
would have the effect of eliminating from this case as claim¬ 
ants the appellants Jeremiah Collins, Vera Collins and 
William B. Collins, as trustee for his brother and sisters, 
since the record shows only the answers to the Petition for 
Plenary Proceedings filed prior to December 15, 1947 by 
William B. Collins as an individual (appellants’ App. p. 
66a) and Sister Mary St. Ursula Collins (appellants’ App. 
p. 65a). At the hearing held in June 194S, testimony was 
offered on behalf of those two appellants and on behalf of 
Clara A. Collins. But the record as presented to this Court 
is barren of any suggestion by the appellants the Jeremiah 
Collins and Vera Collins ever filed formal claims as next 
of kin. 

All of the arguments presented to the Court by the ap¬ 
pellants and all of the cases cited by them dealing with a 
reopening of this case and with collateral attacks upon 
judgments of the District Court are not apposite to this 
case, because no judgment cutting off the interests of any 
persons was made herein prior to the final judgment ratify¬ 
ing, confirming and adopting the Report and Award of 
the Special Master as Amended by the Amended Report 
and Award of the Special Master which was signed by Dis¬ 
trict Judge Pine on July 18, 1952. The case was never 
closed prior to July 18,1952. 

The simple truth of the situation can be ascertained from 
an examination of the pertinent docket entries which are 
printed in the appendix to this brief (appellees’ App. p. 4). 
Those docket entries show that the appellants produced 
the available evidence in support of their claims in 1948; 
that thereafter the Special Master prepared and filed a 
report recommending an escheat to the District of Colum¬ 
bia; that exceptions were filed to the Special Master’s re¬ 
port and award but that the Court took no action on said 
report at that time because, meanwhile, a question had 
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arisen whether the District Court should entertain the 
claims of Nellie Collins, et al., and of Maurice O’Connor, 
et al.; that the District Court allowed those claimants to 
intervene; that a Special Appeal was taken to this Court 
by the present appellants which was dismissed (a statute 
having abolished special appeals); that in April 1950, the 
appellees Ann O’Brien and Jeremiah Sullivan were per¬ 
mitted to intervene as claimants; that hearings were re¬ 
sumed before the Special Master on April 25,1950, at which 
time appellants were represented by counsel; that on April 
27, 1950 those counsel filed motions for leave to withdraw 
as counsel which motion was granted on May 12,1950. The 
appellants were given every opportunity to appear before 
the Master and to present further testimony but they de¬ 
clined to do so. They did, however, file exceptions to the 
Amended Report and Award of the Special Master and 
they argued those exceptions extensively before Judge 
Pine. 

There is no conceivable reason why the appellants should 
not be bound by the decision of the District Court. Con¬ 
trary to the statements contained in their brief that they 
were not afforded an opportunity to present evidence at 
the hearings which commenced in April 1950, the truth is 
that they voluntarily boycotted the hearings. The state¬ 
ment which appears on Page 19 of appellants’ brief: 

“Finally no notice of hearings was sent to any of the 
appellants subsequent to April 30, 1950” 

is a complete falsehood. A photostatic copy of the notice 
dated September 14, 1950 giving all interested parties 
notice of the hearings which began on October 25,1950 will 
be filed with the Court as an exhibit in this case. It clearly 
shows that notice was given to William B. Collins at the 
mailing address which he was then using. 
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II. The Amended Report and Award of the Special Master 
and the Action of the District Court Thereon Were In 
Accordance With the Law and the Evidence. 

The position of the appellants with respect to the merits 
of this appeal, as distinguished from their jurisdictional 
argument that the appellees’ claims were not seasonably 
filed is somewhat difficult of comprehension. 

The appellants do not assert that the appellees are not 
first cousins of the propositus. They do assert that they 
themselves are first cousins once removed (second cousins) 
of the decedent. Since the statute (Section 18-711 of the 
District of Columbia Code) provides that there is no rep¬ 
resentation among collaterals in the distribution of dece¬ 
dent’s estates, it should be obvious that if the appellees are 
first cousins, the appellants are not entitled to share in the 
estate, (appellees’ Appendix, p. 3) 

Thus, the appellants appear to be faced with two alter¬ 
native obligations if they are to sustain this appeal: 

A. They must demonstrate from the record and evidence 
that they are first cousins of James L. Collins, deceased, 
and are entitled to share equally with the appellees or are 
more closely related than first cousins and are entitled to 
take the estate to the exclusion of the appellees; or 

B. They must demonstrate from the record and evidence 
that the appellees are not first cousins of the deceased, that 
the findings of fact and conclusions of law contained in the 
Special Master’s Report and Award as Amended by the 
Amended Report and Award were “clearly erroneous” 
and that, because they were “clearly erroneous”, Judge 
Pine erred in ratifying, confirming and adopting them. 

A. The Appellants Have Es t ablished No Substantial Proof of Kinship 
to Janies L. Collins, Deceased 

The testimony of appellant, William B. Collins and of 
his son, Robert Collins, which is printed in the appellants’ 
appendix at pages 6, et seq. shows that the appellants pro¬ 
duced no substantial claim of kinship to James L. Collins, 
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deceased. It clearly demonstrates that the appellants have 
been guilty of wishful thinking in imagining themselves 
related to him. 

William B. Collins, claiming relationship through the 
Collins line, testified that his father was born at or near 
the village of New Market, County Cork, Ireland, on Feb¬ 
ruary 18, 1841 (appellants’ App. p. 23a) and that his 
father's parents were James Collins and Julia Gorman 
Collins (appellants’ App. p. 24a); but since it is clear from 
the record that James L. Collins was the son of Andrew 
Collins who was born at Ballydehob, Parish of Schull, 
County Cork, Ireland, on or about September 23, 1826 
(Special Master’s Amended Report and Award, appellees’ 
Appendix, p. 25 and 32 et seq., Tr. 1997), many miles from 
New Market, and that the parents of Andrew Collins were 
Jeremiah Collins and Ellen Minihane, (appellees’ Appen¬ 
dix, p. 32) it is obvious that William B. Collins could not be 
a first cousin of James L. Collins, deceased. 

The appellants’ entire case seems to be predicated upon 
the fact that their father had an uncle named Andrew 
Collins and a brother named Michael Collins (appellants’ 
App. p. 41a). But since it is clear from the evidence in 
this case that Andrew Collins, the father of the propositus, 
did not have a brother named James, it is obvious that the 
Andrew Collins who was the appellants’ great-uncle is not 
the same Andrew Collins who was the uncle of the appellees. 

Furthermore, the appellants produced no documentary 
evidence either by birth, baptismal, marriage or death cer¬ 
tificates which would tend to support their claim of kin¬ 
ship. On the other hand, the appellees developed before 
the Special Master the full genealogical history of Andrew 
Collins who was the father of James L. Collins, deceased, 
and demonstrated conclusively by birth, baptismal, mar¬ 
riage and death certificates, together with the testimony 
of the claimants themselves, the testimony of disinterested 
persons in Washington, D. C. and Ballydehob, County 
Cork, Ireland, and other corroborating testimony that the 
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appellees are nephews and nieces of Andrew Collins and 
first cousins of James L. Collins, deceased. (See Special 
Master’s Amended Report and Award; Exhibit A to said 
Amended Report and Award; appellees’ App., p. 9 and 
p. 69). 

h rom a consideration of the entire record in this case it 
is manifestly clear that the appellants, William B. Collins, 
et al. are descended from an entirely different family from 
that of James L. Collins, deceased. 


B. The AppeUanfs Have Not Sustained the Burden of Showing That 

toe Special Master's Amended Report and Award Was Clearly 
Erroneous. 

This case is now before the United States Court of Ap¬ 
peal for the District of Columbia Circuit on appeal from 
the Order Ratifying Report and Award of the Special 
Master as Amended by the Amended Report and Award 
of the Special Master which order was signed bv District 
Judge David A. Pine on July 18,1952. 

case was before Judge Pine on exceptions to the 
Special Master’s Report and Award as amended by the 
Special Master’s Amended Report and Award. 

Rule 53 (e)(2) of the Federal Rules of Civil Procedure 
specifically provides that “In an action to be tried without 
a jury the court shall accept the Master’s findings of fact 
unless clearly erroneous”, (appellees’ Appendix^ p. 4) 

Judge Pine heard extensive arguments on the exceptions 
which were pending before the Court, gave careful consid¬ 
eration to the complete record of the case and to the briefs 
of counsel, and in a memorandum opinion dated Julv 9 be 
stated: ’ 


“It would serve no useful purpose to restate the pro- 
ceedings or attempt to epitomize the voluminous evi¬ 
dence received m this case. That has been done in the 
comprehensive reports of the Special Master It U 
my duty to ‘accept the Master’s findings of fact unless 
clearly erroneous’ (F.B C.P. 53 (e) (2)). I do not find 
them clearly erroneous but amply supported and there¬ 
fore accept them. The conclusions of law he reaches 
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necessarily follow, and are concurred in”, (appel¬ 
lants’ App. p. 73a) 

The order dated July 18, 1952 repeats “that the findings 
of fact made by the Special Master are amply supported 
by the record herein and that the conclusions of law reached 
by the Special Master necessarily follow from the facts 
which he found and which are free from error”, (appel¬ 
lants’ App. p. 72a) 

It is significant that the appellants have not brought to 
this Court through their appendix the testimony upon 
which the Special Master based his finding that the appel¬ 
lees are the next of kin of the decedent. In this condition 
of the record it is difficult to see how this Court can deter¬ 
mine on the record that the judgment of the lower court 
was in error or that the findings of the Special Master were 
“clearly erroneous”. 

In Keneipp v. United States, _U.S. App. D.C., 

. F. (2d), Case #11532, decided April 2, 1953, this 

Court said: 

“Appellants also attack the findings in some partic¬ 
ulars. However, they failed to bring to this Court any 
record of the evidence upon which the findings were 
based. Therefore, we must assume that there was evi¬ 
dence to support the findings, and in the absence of 
evidence showing them to be clearly erroneous, we must 
affirm”. 

The original transcript of the evidence in this case has 
been filed in this Court but the appellants have sedulously 
avoided any attempt to disprove the relationship of the 
appellees to the deceased. 

See also Stern v. The Stern Company, _U.S. App. 

D.C., ...., .... F. (2d)—1952. 

The appellants have completely ignored the affirmative 
evidence on which the Master based his findings. The ap¬ 
pellees, being unable to pay the cost of printing all of the 
evidence, refer the Court to the pages of the stenographic 
transcript to which the Master adverts in his Amended Be- 
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port and Award and to the exhibits and transcript refer¬ 
ences which appear on Exhibit A (the appellees’ family 
chart) attached to the Special Master’s Amended Report 
and Award. 

Regarding the Similarity of Names 

The appellants seem to contend that because their grand¬ 
father was named James Collins there must be some rela¬ 
tionship between themselves and the propositus who was 
named James Collins. 

It should be a sufficient answer to their argument that in 
the current Washington telephone directory alone there are 
listed some twenty subscribers bearing the name of James 
Collins and some thirty-six who bear the name of William 
Collins. 

When one considers that Collins is one of the prevailing 
names in County Cork, one can immediately appreciate 
how ridiculous this contention is. 

Regarding Facial Likenesses 

The appellants allege error in the Special Master’s re¬ 
fusal to admit evidence of a facial resemblance between 
William B. Collins and Jeremiah Collins, a brother of 
James L. Collins, deceased. 

In support of their proposition they have cited Thomas 
v. United States , 74 App. D.C. 167, 121 F. (2d) 905 (1941). 
That case stands against rather than for the appellants’ 
position. 

It is clear that the appellants had not laid a proper 
foundation for testimony regarding facial resemblances 
within the doctrine of the Thomas case when their coun¬ 
sel propounded the question regarding facial resemblance. 

But even if we assume that the Master should have per¬ 
mitted the question, the answer of the witness would have 
little or no probative value. Certainly it could not, of itself, 
have overcome the probative w-eight of all the evidence, 
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documentary and oral, which so clearly established the ap¬ 
pellees’ relationship as first cousins to the deceased. 

Consequently, if there was error committed in this re¬ 
gard it should properly have been considered as “harm¬ 
less error” by Judge Pine under Rule 61 of the Federal 
Rules of Civil Procedure and by this Court under 28 
U.S.C.A. 2111. 

CONCLUSION 

The appeal is utterly without merit and should be dis¬ 
missed. The judgment of the District Court should be 
affirmed. 

Al. Philip Kane 
Charles V. Koons 
William A. Kehoe, Jr. 

1331 G Street, N. W. 

Washington, D. C. 

Attorneys for Appellees. 





APPENDIX 


STATUTES AND RULES INVOLVED 
Statutes 

The following statutes are taken from the District of 
Columbia Code, 1940 edition. Unless otherwise indicated 
these sections have not been amended during the pendency 
of these proceedings: 

§ 11-504. Powers—Not exclusive of equity jurisdiction in 
certain cases. 

It shall have full power and authority to take the proof 
of wills of either personal or real estate and admit the 
same to probate and record, and for cause to revoke the 
probate thereof; to grant and, for any of the causes herein¬ 
after mentioned, to revoke letters testimentarv, letters of 
administration, letters ad colligendum, and letters of 
guardianship, and to appoint a successor in the place 
of anyone whose letters have been revoked; to hear, 
examine, and decree upon all accounts, claims, and de¬ 
mands existing between executors and administrators and 
legatees, or persons entitled to a distributive share of an 
intestate estate, or between wards and their guardians; to 
enforce the rendition of inventories and accounts by execu¬ 
tors, administrators, collectors, guardians, and trustees re¬ 
quired to account to said court; to enforce the distribution 
of estates by executors and administrators, and the pay¬ 
ment or delivery by guardians of money or property be¬ 
longing to their wards: Provided , That the jurisdiction of 
said probate court shall not be exclusive of the jurisdiction 
of the said equity court to entertain suits by legatees or 
next of kin against executors or administrators, or by 
wards against their guardians for an accounting; and, ex¬ 
cept in cases provided for in section 11-520, any settlement 
of accounts in said probate court shall only be prima facie 
evidence as to the correctness of said accounts in any such 
suits, or in suits by creditors against executors or admin¬ 
istrators, or against heirs or devisees, to subject the real 
estate of decedents to the payments of their debts. 

§ 13-108. Publication as to nonresident, those absent for 
six months, unknown heirs or devisees, for divorce or 
proceeding in rem—Actual service beyond District. 
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Publication may be substituted for personal service of 
process upon any defendant who can not be found and who 
is shown by affidavit to be a nonresident, or to have been 
absent from the District for at least six months, or against 
the unknown heirs or devisees of deceased persons, in suits 
for partition, divorce, annulment, by attachment, foreclo¬ 
sure of mortgages and deeds of trust, the establishment of 
title to real estate by possession, the enforcement of 
mechanics’ liens, and all other liens against real or per¬ 
sonal property within the District, and in all actions at 
law and in equity which have for their immediate object 
the enforcement or establishment of any lawful right, 
claim, or demand to or against any real or personal prop¬ 
erty within the jurisdiction of the court....” 

[Note: The word “annulment” following “divorce” 
was added by the Act of June 20,1949, 63 Stat. 214, cli. 230] 

§ 13-109. Service by publication—Return of summons— 
Proof of absence by affidavit. 

Xo order for the substitution of publication for personal 
service shall be made until a summons for the defendant 
shall have been issued and returned “Not to be found,” 
and the nonresidence of the defendant or his absence for at 
least six months shall be proved by affidavit to the satis¬ 
faction of the court. 

§ 13-111. Publication of notice—Affidavit showing copy 
mailed—Guardian ad litem. 

Every such order shall be published at least once a week 
for three successive weeks, or oftener, or for such further 
time as may be specially ordered; and no order or decree 
shall be passed against said absent or nonresident defend¬ 
ant upon proof of notice by such publication unless the 
complainant, plaintiff, his agent, or solicitor, or attorney 
shall file in the cause an affidavit showing that at least 
twenty days before applying for such order or decree he 
mailed, postpaid, a copy of said advertisement, directed to 
thb party therein ordered to appear, at his last known place 
of residence, or that he has been unable to ascertain the 
last place of residence of said party after diligent effort to 
ascertain the same. On failure of the defendant to appear 
in obedience to said notice within the time named therein, a 
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decree or judgment by default may be entered: Provided, 
That if the said absent or nonresident defendant be an in¬ 
fant, the court shall appoint a guardian ad litem to answer 
and defend for him, and may assign counsel to represent 
him as provided in section 13-105. 

§ 13-113. Notice by publication upon proper parties un¬ 
known to be alive or dead—Heirs—Devisees—Dili¬ 
gence to ascertain. 

Upon allegation under oath, and proof satisfactory to 
the court, that it is unknown whether one who, if living, 
would be a proper party to any judicial proceeding is living 
or dead, such party may be proceeded against as if he were 
living, and with like effect, provided no representative of 
or claimant under such person shall intervene in the suit 
before final determination thereof, after notice by publica¬ 
tion as in the case of nonresident parties. If such person 
be dead, and it is unknown whether he died testate or left 
heirs, or his heirs and devisees be unknown, such unknown 
persons may be described as the heirs or devisees of the 
person who, if living, would be the proper party, and notice 
shall be given by publication to such persons according to 
such description, and the same proceedings shall be had 
against them as are had against nonresident defendants, 
except that said notice shall be published at least twice a 
month for such period as the court may order, which period 
shall not be less than three months without good cause 
shown, and which notice shall require said parties to ap¬ 
pear on or before the first rule day occurring after the ex¬ 
piration of such prescribed period, and no decree shall be 
passed against said parties unless the court shall be satis¬ 
fied that due diligence has been used to ascertain such un¬ 
known heirs. 

§ 1S-711. Share of collateral relations. 

After children, descendants, father, mother, brothers, 
and sisters of the deceased and their descendants, all col¬ 
lateral relations in equal degree shall take, and no repre¬ 
sentation among such collaterals shall be allowed. 

§ 19-311. Plenary proceedings. 

The court may, in all cases of controversy therein, direct 
a plenary proceeding to be had, by bill or petition, to which 
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there shall be answer under oath, which may be compelled 
by the usual process, and all the depositions shall be taken 
down in writing and filed; or, if either party shall require 
it, the court shall direct an issue to be made up to be tried 
by a jury. 

Rules 

Rule 53 (e)(2) of the Federal Rules of Civil Procedure: 

“In non-Jury Actions. In an action to be tried without 
a jury the court shall accept the master’s findings of fact 
unless clearly erroneous. Without 10 days after being 
served with notice of the filing of the report any party may 
serve written objections thereto upon the other parties. 
Application to the court for action upon the report and 
upon objections thereto shall be by motion and upon notice 
as prescribed in Rule 6 (d). The court after hearing may 
adopt the report or may modify it or may reject it in whole 
or in part or may receive further evidence or may recom¬ 
mit it with instructions.” 

Pertinent Docket Entries in the Matter of the Estate of Janies 
L. Collins, Deceased, Administration No. 67,203, in the 
United States District Court for the District of Columbia, 
Holding a Probate Court. 

Date 

1946 PROCEEDINGS 

Apr. 24 Petition of Charles Perry Miller, Jr. for letters 
of administration filed. 

May 3 Petition of Charles Perry Miller, Jr. and Roy M. 

Perry for letters of administration to issue to 
Charles Pern' Miller, Jr. filed. 

June 25 Order granting letters of administration to 
Charles Perry Miller, Jr. and Rov M. Perry, 
Undertaking $120,000. 

1947 

June 18 Appearance of Percy C. Russell, Jr. and W. E. 

Holt Maulsbv as attorneys for William B. Col¬ 
lins and Sister Mary St. Ursula Collins, next of 
kin of decedent, entered. 
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July 

18 

July 

21 

Aug. 

29 

Sept. 

2 

Sept. 

2 

Dec. 

16 

Dec. 

17 


/ 

1948 
Aug. 19 

Aug. 24 

Sept. 30 

Nov. 1 

Dec. 1 

Dec. 1 
Dec. 8 


Petition of administrators for authority to in¬ 
stitute a plenary proceeding filed. 

Order authorizing a plenary proceeding. 

Affidavit of attorney as to non-residence of re¬ 
spondents filed. 

Order of publication in re plenary proceeding in 
The Washington Law Reporter and The Even¬ 
ing Star. 

Publication issued. Return day Dec. 15, 1947. 

Proofs of publication in re plenary proceeding 
in The Washington Law Reporter and The 
Evening Star filed. 

Order referring plenary proceeding to Theodore 
Cogswell as Special Master to hear evidence as 
to who are next of kin of decedent. 


Report and Award of Theodore Cogswell, Spe¬ 
cial Master, filed. 

Order extending time for filing exceptions to the 
Report of Special Master to Oct. 1, 1948. 

Order extending time for filing exceptions to the 
Report of Special Master to Nov. 1, 1948. 

Order extending time for filing exceptions to De¬ 
cember 1, 1948. 

Motion of Maurice O’Connor and Catherine Wit- 
man by their attorney, Dennis Collins, for Spe¬ 
cial Master to reopen case filed. Notice given— 
Copy mailed to Thomas C. Scalley, Esq. and to 
Ralph D. Quinter, Esq. Dec. 1, 1948. 

Statement of facts and affidavit of Louis I. 
Altschuler in support of motion filed. 

Order extending time for filing opposition to ex¬ 
ceptions to Report of Special Master to Jan¬ 
uary 17, 1949. Consents given. 
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1949 

May 18 Order authorizing a stay of adoption of Special 
Master’s Report until a new hearing has been 
had; said cause to be reopened and referred to 
Theodore Cosgswell, Special Master appointed 
herein, and directing said Special Master to set 
a day certain for hearing and thereafter file his 
report and recommendations. Consents as to 
form given. 

1950 

Apr. 6 Motion of Jeremiah Sullivan and Ann O’Brien 
by their attorney, Al. Philip Kane, for leave to 
intervene for the purpose of presenting their 
claims with points and authorities and affidavit 
of said attorney in support of said motion. 

Apr. 6 Answer of Jeremiah Sullivan and Ann O’Brien 
by their attorney to petition for plenary pro¬ 
ceeding filed. Copies to attorneys for interested 
parties and to Special Master April 6,1950. 

Apr. 12 Affidavits of Jeremiah Sullivan and Ann 
O’Brien in support of their motion for leave to 
intervene filed. 

Apr. 19 Order granting leave to Jeremiah Sullivan and 
Ann O’Brien to intervene for the purpose of 
presenting their claims as heirs at law and next 
of kin of this decedent; accepting their answer 
to petition for plenary proceedings and authoriz¬ 
ing Special Master to hear testimony on their 
behalf. 

Apr. 27 Motion by attorneys for William B. Collins, et 
al. for leave to withdraw filed. Notice given. 
Points and authorities filed. Copies mailed to 
counsel for interested parties and to Special 
Master April 27,1950. 

May 12 Order allowing Percy H. Russell, Jr., W. E. Holt 
Maulsby and Herbert Miller, Jr. to withdraw as 
counsel for William B. Collins, et al. 

Oct. 19 Praecipe of William B. Collins entering his ap¬ 
pearance as attorney for himself, as an heir at 
law filed. 
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1951 
Oct. 31 

Nov. 14 

Nov. 20 

1952 
Jan. 11 

Mar. 21 

Mar. 25 

Mar. 21 

May 6 

July 2 
July 18 


Amended Report and Award of Special Master 
filed. 

Exceptions of William B. Collins, claimant, to 
Amended Report and Award of Special Master 
filed. Copies mailed to Al. Philip Kane, et al. 
on Nov. 10, 1951. 

Opposition of Ann O’Brien, et al., claimants, 
through their attorney to exceptions to Amended 
Report and Award of Special Master filed. 
Copies mailed to William B. Collins, et al. on 
Nov. 20, 1951. 


Exceptions of Clara Collins, Vera Collins, Jere¬ 
miah F. Collins and Sister Mary St. Ursula Col¬ 
lins, heirs at law, to Amended Report and Award 
of Special Master filed. 

Motion of William B. Collins, claimant, in pro. 
per, to strike all proceedings, records and testi¬ 
mony and the Amended Report and Award of 
Special Master filed. 

Opposition of Ann O’Brien, et al., through their 
attorney, to motion to strike and special appear¬ 
ance to oppose hearing on Amended Report and 
Award filed. Copies mailed to Julius Aronoff, 
Esq. et al. 

Special appearance of William B. Collins, in pro 
per, to oppose hearing on Amended Report and 
Award of Special Master filed. 

Order denying motion of William B. Collins 
strike certain proceedings from record and the 
Amended Report and Award of Special Master. 

Memorandum of Judge Pine filed. Copy mailed 
to John J. Carmody et al. 

Order overruling all exceptions and objections to 
the original Report and Award and the Amended 
Report and Award and ratifying and confirm¬ 
ing original Report and Award of Special Mas¬ 
ter as amended by the Amended Report and 
Award. 
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IN THE 

United States Comt of Appeals 

For the District of Columbia Circuit 


No. 11,605 


WILLIAM B. COLLINS, ET AL., Appellants 

v. 

ANN O’BRIEN, JEREMIAH SULLIVAN, ET AL., 

Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


3238 united states district court 

FOR THE DISTRICT OF COLUMBIA 

Administration No. 67,203 

Holding Probate Court 
In re Estate of 
James L. Collins, Deceased. 

Filed Oct. 31, 1951 

Amended Report and Award of Special Master 

The Special Master, appointed by order of this Court 
dated December 17, 1947, files herein his Amended Report 
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and Award under and by virtue of the following order of 
Court dated May 18, 1949, viz; 

“Upon consideration of the following Motions: 

1. ‘Motion of Nellie Collins, filed herein Januarv 17, 
1949, 

(a) to reopen the above captioned cause for the pur¬ 
pose of presenting her claims as ail heir at law and 
next of kin, and entitled to share in the distribution 
of James L. Collins’ estate, and evidence in support 
thereof; 

(b) that a day certain be set by this Honorable Court 
for the presentation of the claims of Nellie Collins 
as heir at law and next of kin of James L. Collins, 
deceased, and evidence in support thereof; and 

(c) That adoption of the Special Master’s report, 
filed herein August 19, 194S, be stayed until after 
the Claimant, Nellie Collins, has been afforded an 
opportunity to present her claims as heir at law and 
next of kin of James L. Collins, deceased, and evi¬ 
dence in support thereof.’ 

2. ‘Amended Motions filed herein March 25, 1949, on 
behalf of Nellie Collins, John Cohane, Mary Mc¬ 
Grath, Alice E. Carr and Margaret Grover 

(a) to reopen the above captioned cause for the pur¬ 
pose of presenting their claims as heirs at law and 
next of kin and entitled to share in the distribution 
of James L. Collins’ estate, and evidence in support 
thereof: 

(b) that a day certain be set by this Honorable 
Court for the presentation of the claims of Nellie 
Collins, John Cohane, Mary McGrath, Alice E. Carr 
and Margaret Grover as heirs at law and next of 
kin of James L. Collins, deceased, and evidence in 
support thereof: and 

(e) that adoption of the Special Master’s report, 
filed herein August 19. 1948. be stayed until after 
the Claimants, Nellie Collins, John Cohane, Mary 
McGrath, Alice E. Carr and Margaret Grover, have 
been afforded an opportunity to present their claims 
as heirs at law and next of kin of James L. Collins, 
deceased, and evidence in support thereof.’ 

3239 3.‘Motion filed herein March 25, 1949 on behalf of 
Nellie Collins, John Cohane, Mary McGrath, Alice 
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E. Carr and Margaret Grover to consolidate Motions 
numbered hereinabove 1 and 2, respectively.’ 

4. ‘Motion of Maurice O’Connor and Catherine Witman 
filed herein on December 1, 1948 to reopen the above 
captioned cause for the purpose of presenting evi¬ 
dence in support of their claims as next of kin of 
James L. Collins and entitled to share in distribu¬ 
tion of his estate;’ 

answers having been filed thereto, and the same having 
been argued by counsel, It Is By This Honorable Court 
This ISth Day of May, 1949, Ordered: 

1. That the adoption by this Honorable Court of the 
Special Master’s report filed herein August 19, 1948, be 
stayed until after a new hearing has been set and held by 
the Special Master appointed herein for the purpose of the 
presentation of the claims of Nellie Collins, John Cohane, 
Mary McGrath, Alice E. Carr, Margaret Grover, Maurice 
O’Connor and Catherine 'Witman as heirs at law and next 
of kin of James L. Collins, deceased, and, as such, entitled 
to distribution in his estate, and that such Claimants be 
afforded the opportunity at such hearing to fully present 
their claims as noted hereinabove, and evidence in support 
thereof. 

2. That the case herein be reopened and referred to the 
Special Master appointed herein, namely, Theodore Cogs¬ 
well, Esq., for the purpose of hearing claims of the follow¬ 
ing persons: Nellie Collins, John Cohane, Mary McGrath, 
Alice E. Carr, Margaret Grover, Maurice O’Connor and 
Catherine Witman, and evidence in support of their claims 
as heirs at law and next of kin of James L. Collins, de¬ 
ceased, and, as such, entitled to distribution in his estate. 

3. That the Special Master, namely, Theodore Cogswell, 
Esq., appointed herein for the purpose of hearing the evi¬ 
dence of Claimants in the above noted estate, shall set a 
day certain for the hearing of the claims of Nellie Collins, 
John Cohane, Mary McGrath, Alice E. Carr, Margaret 
Grover, Maurice O’Connor and Catherine Witman, and the 




presentation of the evidence in support of their 
3240 claims as heirs at law and next of kin of James L. 
Collins, deceased. 

4. That the Special Master, after hearing the claims of 
Nellie Collins, John Cohane, Mary McGrath, Alice E. Carr, 
Margaret Grover, Maurice O’Connor and Catherine Wit- 
man as heirs at law and next of kin of James L. Collins, 
deceased, and evidence in support of such claims, shall 
thereafter file his report and recommendations to this Hon- 
rable Court. 

(Signed) F. Dickinson Letts 
Justice 

Consent as to Form : 

Thomas C. Scalley 

Thomas C. Scalley, Attorney for the Estate 
of James L. Collins, deceased 

Ralph D. Quinter 

Ralph D. Quinter, Assistant Corporation Counsel, 

District of Columbia 

Percy H. Russell, Jr. 

Percy H. Russell, Jr., Attorney for William B. Collins, 
Sister Mary St. Ursula Collins, Clara J. Collins, 

Jeremiah Collins and Vera C. Collins 

Denis Collins 

Denis Collins, Esq. Attorney for Claimants 
Maurice O’Connor and Catherine Witman 

J. Johnstone Muir 

J. Johnstone Muir, Esq., Attorney for Claimants 
Nellie Collins, John Cohane, Mary McGrath, Alice 
E. Carr and Margaret Grover” 

In addition to the parties authorized to intervene and pre¬ 
sent their claims under the above-quoted order, the Court, 
on April 19, 1950, entered an order authorizing Jeremiah 
Sullivan and Ann O’Brien to intervene and present their 
claims. By a further order of the Court dated April 20, 
1950, Mary Jane O’Callaghan and the heirs at law of Pat¬ 
rick John O’Callaghan, deceased, were, likewise, author- 



ized to intervene and present their claims. (For the pur¬ 
pose of this record, the Special Master considered the claim 
of the “Estate” of Patrick John O’Callaghan, deceased, 
rather than that of the “heirs at law” of his estate since 
the testimony disclosed that the death of said Patrick John 
O’Callaghan postdated the death of James L. Collins, de¬ 
ceased, thus making the O’Callaghan estate the 
3241 claimant rather than his heirs.) 

From the above quoted order of May 18, 1949 re¬ 
opening the cause for the purposes therein stated, a petition 
for a special appeal was filed on or about June 2,1949 in the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit by William B. Collins, Sister Mary St. Ursula 
Collins, Clara J. Collins, Jeremiah Collins and Vera C. Col¬ 
lins, claimants to this estate, whose claims had been de¬ 
nied in the original report and award of the Special Master 
filed with the Court on August 19, 1948, and to which re¬ 
port they had filed exceptions. Upon motion of the same 
parties, the District Court, on June 2,1949, signed an order 
staying the enforcement of the above order of May 18, 1949 
pending decision of the Court of Appeals. On September 
24, 1949, the Court of Appeals denied said special appeal. 

On April 25, 1950, the same parties (William B. Collins, 
et al) filed in the Supreme Court of the United States a mo¬ 
tion for leave to file a “Petition for Writ of Prohibition 
and Writ of Mandamus” prohibiting Judge F. Dickinson 
Letts, the Special Master and/or the judges and officers of 
this Court “from the further exercise of jurisdiction there¬ 
in or the enforcing of any order, judgment or decree made 
under color thereof, and particularly from holding any 
hearings or taking any depositions under an order of May 
18, 1949.” Said motion was denied by the Supreme Court 
on May 8, 1950. 

In view of the denial of the special appeal by the Court 
of Appeals on September 24, 1949, the stay order of this 
court of June 2,1949 was no longer in effect and the Special 
Master was enabled to proceed with the hearings, as author- 
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ized under the order of May 18,1949, the first of which was 
held on April 26, 1950, the same having been scheduled be¬ 
fore the filing on April 25, 1950 of the motion by William 
B. Collins, et al, in the United States Supreme Court, which 
motion was denied, as aforesaid. 

As stated hereinbefore, the original Report and Award 
of the Special Master was filed with the Court on August 
19, 194S, but the only action taken by the Court thereon 
was that set forth in the order of Court of May 18, 1949 
quoted on Page 1 of this report. In that decree the Court 
ordered “that the adoption by this Honorable Court 
3242 of the Special Master’s report filed herein August 19, 
1948, be stayed until after a new hearing has been set 
and held by the Special Master appointed herein for the 
purpose of the presentation of the claims of “the named in¬ 
terveners : it ordered the case reopened and referred to the 
Special Master for the purpose of hearing the claims of 
said persons, and it further ordered that the Special Mas¬ 
ter thereafter file his report and recommendations to 
the Court. Exceptions had been duly filed to the origi¬ 
nal report by William B. Collins, et al, and Rosa Grubbs, 
also known as Rosa Collins, which exceptions are still pend¬ 
ing, the same not having yet been heard by the Court in 
view of the decision which reopened the case for further 
hearings and report. 

It would therefore appear that the first Report and 
Award as amended by this Amended Report and Award 
will now be before the Court for consideration. And in this 
connection, the Special Master is of the opinion that it is 
not necessary to repeat herein his findings as to each and 
all of the persons whose claims were passed upon in said 
first report; instead the Special Master will, in his con¬ 
clusions of law, state that he adopts and reaffirms his de¬ 
nial of each and every claim considered and passed upon 
therein, but further that in lieu of his aw^ard of the entire 
estate to the District of Columbia as escheatee, said estate 
shall be awarded to the parties found entitled thereto as 



heirs at law and next of kin of James L. Collins, deceased, 
in accordance with this Amended Report and Award. 

The Intervening Claimants 

In accordance with the orders of Court of May 18, 1949, 
April 19, 1950 and April 20, 1950, the following claimants 
were authorized and did present their claims as heirs at 
law and next of kin of James L. Collins, deceased, at the 
hearings as reopened by the Special Master, viz; 

Nellis Collins, 186 Hale Street, Beverly, Mass., John 
Cohane . (since deceased—claim now represented by his 
estate) 26 North End Avenue, Salem, Mass., Mary L. 
McGrath, 5 Marsh Street, Salem, Mass., Alice E. Carr , 
12 Ware Street, Cambridge, Mass., Margaret Grover , 
11 Breed Square, Lynn, Mass., Mary Jane O’Calla¬ 
ghan, 31 Tunis Road, London W 12, England, and the 
Estate of Patrick John O’Callaghan, deceased, (care 
of Mary Jane O’Callaghan, 31 Tunis Road, London 
W 12, England) 

all being represented at said hearings by Julius Aro- 
noff, Esq., and J. Johnstone Muir, Esq., Attorneys at 
Law, 1406 G Street, N. W., Washington, D. C. 

3243 Maurice O’Connor, 111 Campbell Street, Akron, 

Ohio, and Catherine Witman, of the same address. 

both being represented at said hearings by Dennis 
Collins, Esq., Attorney at Law, Shoreham Building, 
Washington, D. C., and Hobart Roby, Esq., Attorney at 
Law, Second National Bank Bldg., Akron, Ohio. 

Jeremiah Sullivan, Ballydehob, County Cork, Ire¬ 
land, and Ann OBrien, 158 Ridge Ave., Yonkers, New 
York, 

both being represented at said hearings by A1 Philip 
Kane, Esq., William A. Kehoe, Jr., Esq., and Charles 
V. Koons, Esq., Attorneys at Law, 1331 G Street, 
N. W., Washington, D. C. 

The District of Columbia government was represented 
at the hearings by Ralph Quinter, Esquire, Assistant Cor¬ 
poration Counsel, and the Administrators of this estate 
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were represented by John J. Carmody, Esquire, 815 15th 
Street, N. W., Washington, D. C. 

Claimants Nellie Collins, et al, based their claims upon 
an allegation that they are second cousins of the proposi¬ 
tus, James L. Collins, deceased, and therefore entitled to 
his entire estate as distributees; claimants Maurice O’Con¬ 
nor and Catherine Witman claimed the entire estate to the 
exclusion of all others, alleging that they are second cousins 
of propositus through a different line of descent from that 
of the Nellie Collins, et al, claimants, while Jeremiah Sulli¬ 
van and Ann O'Brien claimed the entire estate for them¬ 
selves upon allegation that they are surviving first cousins 
of James L. Collins, deceased. 

The claims of Nellie Collins, et al, (alleged second 
cousins, as aforesaid) and those of Jeremiah Sullivan 
and Ann O'Brien (alleged to be first cousins), although 
in opposition to each other, were similarly founded 
to the extent, at least, that in the line of ascent from 
propositus, James L. Collins, deceased they both claimed 
that the maternal grandparents of propositus were 
Jeremiah (Darby) Collins and his wife, Ellen Minihane 
Collins, and that of the marriage of these grandparents 
there were born seven children, towit, Andrew Collins 
(father of James L. Collins, deceased), John Collins, Cor¬ 
nelius Collins, Catherine Collins, Ellen Collins, Jeremiah 
Collins and Michael Collins, the last two named being twins. 
These two sets of claimants were also in agreement as to 
the three children of the first child, Andrew Collins, 
3244 (Jeremiah, Catherine and James L., the propositus), 
but they were in opposition on the question of who 
were the descendants of the remaining six children of said 
grandparents, particularly did the Nellie Collins claim¬ 
ants oppose the claim of Jeremiah Sullivan and Ann 
O’Brien that Ellen Collins (one of the remaining six) had 
nine children born to her through a marriage with one 
Patrick Sullivan, and that Jeremiah Sullivan and Ann 
O’Brien as the two survivors of these nine children of said 
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Ellen, the sister of Andrew, were therefore the first cousins 
of his son, James L., thus entitling them to distribution to 
the exclusion of second cousins should their claims be 
proved to the satisfaction of the Court. 

It was seen from the above that the alleged common an¬ 
cestor of the propositus and Jeremiah Sullivan and his 
sister, Ann O’Brien, was a grandfather, Jeremiah (Darby) 
Collins. On the other hand, the Nellie Collins, et al, claim¬ 
ants bottomed their claim of relationship as second cousins 
to propositus upon the allegation that they were grand¬ 
children of a brother and a sister of said Jeremiah (Darby) 
Collins, the grandfather of propositus, and that the great¬ 
grandfather of the propositus (i.e., the father of Jeremiah 
Darby Collins), and therefore their common ancestor with 
the propositus, was Dennis Collins who married one Ellen 
Crowley. Thus the trunk of the family three upon which 
both the Ellen Collins and the Sullivan-0 ’Brien interveners 
based their claims is the same up to and including Jere¬ 
miah (Darby) Collins, the grandfather of propositus, but 
from there the Ellen Collins claimants move one step high¬ 
er to the great-grandfather from whom they claim to stem 
as second cousins to propositus, while Sullivan and O’Brien 
branch downward from the grandfather claiming to be the 
first cousins of propositus because they were the children 
of a sister of Andrew Collins, his father. 

The third set of intervening claimants, Maurice O’Con¬ 
nor and his sister, Catherine TVitman, alleged that they 
were second cousins of James L. Collins on the maternal 
side, claiming to be grandchildren of one Nora (or Hanora) 
Driscoll, a sister of the grandmother of said James L. Col¬ 
lins, their alleged common ancestors being the maternal 
great-grandparents, Jeremiah Driscoll and Margaret Cane. 
Their claim was based almost entirely upon the contents 
of a letter (Witman Exh. 15) written by their deceased 
mother, Julia Connor of Addison, New York, dated 
3245 October 25,1885 addressed to Andrew Collins, father 
of James L. Collins, with the salutation, “Dear 
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Cousin ”, which letter was found amongst the effects of 
said James L. Collins after his death. As will be set forth 
later herein, the letter in question was, in itself, of con¬ 
siderable value, indicating rather clearly, in accordance 
with collateral evidence later brought forth by the other 
claimants, Ann O’Brien and Jeremiah Sullivan, and to a 
certain extent by claimants, Nellie Collins, et al, that the 
writer of the letter, Julia Connor, was, in fact, a first cousin 
of Andrew Collins, the father of propositus. Aside from 
the letter, however, the O’Connor-Witman claim was so 
vague and indefinite in its allegations and proof as to make 
it practically valueless. A glance at the O’Connor-Witman 
Heirship Chart attached hereto as Exhibit “C” will dis¬ 
close that these claimants could not prove the ancestry of 
James L. Collins beyond his father Andrew, claiming only 
that Andrew’s father was an unknown “blank” Collins who 
married an unknown “female” Driscoll who, in turn, had 
one known sister (Hanora Driscoll McCarthy) and five 
unknown “female” Driscoll sisters. Without supporting 
genealogical records or other substantiating proof, the 
claim was unsupportable. 

As stated above, Rosa Grubbs, also known as Rosa Col¬ 
lins, filed exceptions to the first Report and Award herein 
which denied her claim but although given notice of the 
hearings before the Special Master after the case was re¬ 
opened, she failed to appear or give any further testimony. 
The other exceptants, William B. Collins, et al, were also 
given notice of the reopened hearings but their then attor¬ 
ney of record, Percy H. Russell, Jr., Esq., National Press 
Building, Washington, D. C., appeared at the first reopened 
hearing on April 26, 1950 before the Special Master 
(Tr-357) and stated that he had been requested by William 
B. Collins not to proceed on behalf of William B. Collins, 
et al, and that he had been further requested to withdraw 
the cross-interrogatories filed on their behalf on March 27, 
1950, which had already been propounded to a witness, Cor¬ 
nelius Collins, by the United States Consul at Cork, Ireland. 
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Mr. Russell then withdrew his appearance for William 
B. Collins, et al, after due notice to them and said claim¬ 
ants took no further action in the case insofar as the hear¬ 
ings before the Special Master were concerned. 

Thus at the reopened hearings the field was narrowed 
down to the Nellie Collins, et al, and the Sullivan-0 ’Brien 
claimants, with the 0 ’Connor-Witman contestants 
3246 putting in such evidence as they had, while challeng¬ 
ing the evidence of the other two. 

Attached as Exhibit “A” to this Report will be found 
the Heirship Chart of claimants, Ann (Sullivan) O’Brien 
and her brother, Jeremiah Sullivan, alleged first cousins of 
propositus, which chart is self-explanatory. On the left 
side of the chart will be found the name of Jeremiah 
(Darby) Collins, the alleged grandfather and common an¬ 
cestor, and his wife, Ellen Minihane. For indentification, 
the name of James L. Collins (propositus) located on the 
right-hand side is enclosed in a black border, while the 
names of claimants Ann O’Brien and Jeremiah Sullivan 
are enclosed in a red border. Likewise enclosed in red 
borders are the names of Susan (Sullivan) Irving and 
Catherine Sullivan, deceased sisters of Ann and Jeremiah, 
who have died since the date of death of propositus. 

Exhibit “B” attached hereto is the Heirship Chart of 
the claimants Nellie Collins, et al, alleged second cousins 
of propositus. The left side of said chart contains the 
name of Dennis Collins, the alleged great-grandfather and 
common ancestor of these claimants, his wife being Ellen 
Crowley. For identification, the name of James L. Collins 
(propositus) is boxed in black on the right-hand side, and 
likewise on said right side will be found underlined in red 
the names of the claimants, Margaret Cohane Grover, John 
Cohane (deceased), Mary L. Cohane McGrath, Nellie Col¬ 
lins, Alice E. Cohane Carr, Mary Jane O’Callaghan and 
Patrick John O’Callaghan (deceased). This chart is also 
self-explanatory. 
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Tlie third and last Exhibit (“C”) is the Heirship Chart 
of claimants Maurice O’Connor and Catherine O’Connor 
Witman, the names, however, being spelled “Connor” on 
the chart as furnished by counsel for claimants. On the 
top line of this chart are the names Jeremiah Driscoll and 
Margaret Cane, alleged great-grandparents and common 
ancestors, while on the bottom line thereof are the names 
of Maurice “Connor” and Catherine “Connor” Witman, 
with the designation (CLAIMANT) underneath, and the 
name of the propositus, James L. Collins, in the lower 
right-hand corner, market (DECEDENT). 

The testimony and the exhibits introduced at the hear¬ 
ings have been very voluminous; 3092 pages of transcribed 
testimony have been taken by the Special Master over a 
period of many months, and 295 exhibits have been 
3247 filed in the cause. Testimony of a number of the 
claimants residing in this country has been taken 
in addition to many other witnesses. Testimony of the 
claimant Jeremiah Sullivan and numerous other witnesses 
was taken before the American Consul at Cork, Ireland, 
and introduced herein. The exhibits filed were many and 
various, consisting of birth, baptismal, marriage and death 
certificates, both civil and ecclesiastical, certificates of 
search, affidavits, family and other photographs and other 
documents of a kind tending to prove the allegations of 
the claimants. In many instances the Special Master was 
required to accept Irish and American church or ecclesias¬ 
tical records of birth, baptism and marriage as the best gen¬ 
ealogical evidence in lieu of civil records for the reason 
that many reported events occurred at the beginning of 
the nineteenth century before the institution of such civil 
records. The government of the District of Columbia in¬ 
stigated its genealogical records as of January, 1871, while 
the Registration of Births, Deaths and Manages Act came 
into force in Ireland on January 1, 1864. Researchers of 
Irish records are also greatly handicapped by the fact that 
the destruction by fire of the Public Record Office at the 




21 


Custom House in Dublin on May 25, 1921 destroyed all 
Irish Census Records for the years 1831-1891 as well as 
one-half of the Parochial registers for the Protestant 
Church in Ireland covering a period of more than a cen¬ 
tury. Catholic and Presbyterian parish registers, however, 
are fairly complete, the Catholic Parish records dating 
from the year 1830 or 1840 according to the particular 
Parish. The best, and in many instances, the only Irish 
records prior to January 1,1864 are the religious and paro¬ 
chial records. The same is true to a certain extent in this 
country, depending upon the dates when vital statistics 
were inaugurated in the various states. Every witness who 
was tendered or who desired to be heard was given an op¬ 
portunity and the attorneys in the case were given full 
opportunity to present their claims. Able counsel for the 
various claimants were exceedingly diligent and painstak¬ 
ing in the presentation of their cases; the attorney for the 
estate was thorough and conscientious in his cross- 
examination of the witnesses and in the protection of the 
interests of the estate and the government of the District 
of Columbia was fully defended by Assistant Corporation 
Counsels attending the hearings. All, including Donald L. 

DeMuth, a genealogist in the employ of Nellie Col- 
3248 lins, et al, who worked with painstaking industry, 
were of great assistance to the Special Master in an 
exceedingly tedious and technical controversy. It is the 
opinion of the Special Master, therefore, that the history 
and genealogy of James L. Collins, deceased, have been 
investigated and explored to the fullest extent and that as 
a result it is possible, upon the proof submitted at the hear¬ 
ings following the reopening of the case, to make a find¬ 
ing, without doubt, as to who are the heirs at law and next 
of kin of said decedent and, as such, entitled to a distribu¬ 
tive share in his estate. 

As shown in the First Report and Award of the Special 
Master (p-7), the testimony submitted up to that time had 
not produced any evidence or proof of the exact date and 
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place of birth of Andrew Collins, the father of James L. 
Collins, nor were the names of Andrew’s parents known. 
All that had been ascertained up to that time was that said 
Andrew Collins “was born in Ireland on September 23, 
1826 according to the calculation of the Special Master— 
his death certificate having stated that as of the date of 
his death on January 16, 1905, he was ‘aged 78 years, 3 
months and 23 days’ The evidence submitted by in¬ 
terveners Nellie Collins, et al, and Sullivan-0’Brien, how¬ 
ever, developed a genealogical history for said propositus 
up to and including his great-grandparents on his father’s 
side and thus permitted a finding herein as to the persons 
entitled to share in the estate. 

History of the Collins Family in Washington 

Following is the genealogical history of the family of 
propositus, James L. Collins, in Washington, as developed 
since the outset of the present hearings: 

Andrew Collins, who was born in Ireland on September 
23,1826, and who was the father of James L. Collins, came 
to Washington sometime between August, 1857 and the 
year 1S60. After leaving Ireland he had lived in London 
for some time before coming to Washington, for the British 
baptismal record of Jeremiah, born August 4, 1857, the 
son of his brother, John, (Collins Ex. 147) disclosed him 
present in London as a god-parent of said Jeremiah along 
with one Honora Cunningham. Andrew Collins was il¬ 
literate, never having learned to read or write in his life¬ 
time. L^pon his arrival in Washington, he obtained a job 
with the Washington Gas Light Company as a pick and 
shovel man, and was employed in that same capacity for 
the rest of his life. The earliest official record of 
3249 Andrew in Washington was the 1860 census record 
(Collins Ex. 98-Tr. 1389) which as of its date, June 
23, 1860, showed him as a single man residing in the 
“Fourth Ward”—no street address. (The “Fourth Ward” 
of Washington at that time embraced a territory in the 
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general vicinity of the present new General Accounting 
Office.) The 1860 Washington City Directory disclosed 
Andrew as living at 304 “West 3rd Street”, (now 3rd 
Street, Northwest) (Tr. 1670) which premises were also oc¬ 
cupied at that time by his brother John and his family. 
(Tr. 1521) 

On October 21, 1860, Andrew Collins married Ellen 
Regan (sometimes spelled “Reagan” or “Ragan”) at St. 
Patrick’s Church in Washington, the sponsors being his 
brother John and a Julia Begley. His bride was the daugh¬ 
ter of Katherine Regan, widow of James Regan, who, ac¬ 
cording to the 1S60 Washington City Directory was living 
at 54 Washington Street (Tr. 1670) which number was 
later changed to 425 Washington Street, N. W. Andrew 
moved to the Washington Street address and he and his 
wife, Ellen, her mother, Katherine (or Catherine) and 
Julia (or Julev) Regan, a sister of Ellen, lived there or at 
premises 427 Washington Street, next door, together with 
the after-born children of Andrew and Ellen until the 
deaths of all except the children. Washington Street was 
a one block thoroughfare extending east and west between 
4th and 5th, G and H Streets, Northwest, and it now forms 
part of the site of the new General Accounting Office. 

As was the case with Andrew, his wife, Ellen, never 
learned to read or write, nor did her mother, Katherine, or 
her sister, Julia, whose occupation was shown as “washer¬ 
woman” in the census records. Andrew’s brother, John, 
who lived at the Third Street address until all trace after 
1869 was lost of him and his family by researchers for the 
claimants, could also neither read nor write (Tr. 1527). 
Hence, the whole family was illiterate with the exception of 
James L. and his brother, Jeremiah, the children of An¬ 
drew and Ellen who, from the nature of their adult em¬ 
ployment (printer’s helper at the Government Printing 
Office and city mail carrier, respectively), must have ob¬ 
tained a fair education. All of the family were Roman 
Catholics, being communicants of St. Aloysius Church on 
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North Capitol Street or St. Patrick’s Church, downtown. 

Three children were born of the marriage of An- 
3250 drew and Ellen; Jeremiah J., born July 7, 1862; 

Catherine, born September 26, 1864, and James L., 
{the propositus) born October 19, 1S67. Catherine died 
at the age of two years on December 7,1S66 and was buried, 
after funeral services at St. Aloysius Church, on Decem¬ 
ber S, 1866 in Lot 167-12, Section F, Mt. Olivet Cemetery, 
said lot having been purchased by Andrew, her father, on 
that same day. The next member of the Washington Street 
family who died was Katherine Began, the mother of An¬ 
drew's wife, Ellen Regan Collins, who died on September 
26, 1879 (Col. Ex. 97), the District of Columbia death cer¬ 
tificate showing her age as 83; widow; born in Ireland; 
resident of the District of Columbia for 22 years. She was 
buried in the same lot in Mt. Olivet Cemetery on Septem¬ 
ber 27, 1S79. The next to die was Andrew’s sister-in-law, 
Julia Regan, on December 14, 1898, her death certificate 
(Col. Ex. 95) showing her age as SO; single; born in Ire¬ 
land; resident of Washington for 42 years; father and 
mother born in Ireland. She was buried in the same lot 
in Mt. Olivet Cemetery on December 16, 1S98 after funeral 
services at St. Patrick’s Church. Andrew Collins died 
next, on January 16, 1905, and he was buried in the same 
lot in Mt. Olivet, funeral services having been held at St. 
Patrick’s Church. The death certificate of Andrew Collins 
(Col. Ex. 92) shows him as aged “78 years, 3 months and 
23 days” at death; occupation laborer; color, white; mar¬ 
ried, born in Ireland; both parents born in Ireland; resi¬ 
dence in District of Columbia 45 years; place of death 425 
Washington Street. The last of the older members of the 
family to die was Ellen Collins, the widow of Andrew and 
the mother of Jeremiah J. and James L. She died on June 
12,1913 and after funeral services at St. Patrick’s Church 
was buried in Mt. Olivet on June 14, 1913 in a new lot 
purchased by Jeremiah on that day, being Lot 16, Section 
R. On June 18, 1913, the remains of Julia Regan and An- 
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drew Collins were reinterred in Lot 16, leaving the remains 
of the infant, Catherine Collins, and the grandmother, 
Katherine Regan, in original Lot 167. The above inter¬ 
ment records are taken from the books of Mt. Olivet Ceme¬ 
tery as exhibited at the hearings by the Superintendent of 
the Cemetery (Tr. 2096). 

The deaths of the above-named members of the family 
left as survivors at the Washington Street address only 
James L. Collins (propositus) and his older brother, Jere¬ 
miah J. Collins. They were then the owmers of both prem¬ 
ises 425 and 427 Washington Street. Certified copies 
3251 of deeds from the Recorder of Deeds Office, (O’B 
Ex. 12-15 inc.,—Tr. 2120) disclosed that Ellen Col¬ 
lins, the wife of Andrew, purchased premises 425 Washing¬ 
ton Street on November 3, 1874, and that on the same day 
“Juley Ragan”, (sic) her sister, purchased the adjoining 
property numbered 427, both premises consisting of small 
two story frame houses. On March 10, 1894, Juley Ragan 
deeded premises 427 to her sister, Ellen Collins. After the 
death of Andrew, her husband, Ellen Collins on November 
14, 1906, deeded both pieces of property to her sons, Jere¬ 
miah and James L. Collins, and they in turn sold the prop¬ 
erty on March 17, 1921. They had previously moved, how¬ 
ever, shortly after the death of their mother in 1913 to the 
home of a Mrs. DeGaw at 1026 North Capitol Street where 
they retained a room and remained with her until her health 
failed in 1920 (Tr. 834). From the North Capitol Street 
address Jeremiah and his brother, James L., moved to 79 
H Street, N.W.; then to number 10 or 12 Eye Street, N.W., 
and finally to a rooming house, 415 Massachusetts Avenue, 
N.W., where they lived until their respective deaths. Neith¬ 
er of the brothers ever married. 

Although the Collins family was reputed to be poor, and 
the parents extremely ignorant, they had acquired a good 
many friends and acquaintances, a number of whom testi¬ 
fied at the hearings. The sons, James L. and Jeremiah, 
were retiring and reticent and seldom discussed their an- 
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cestry or relatives with others, nor did their parents. One 
witness, Thomas Maun, aged 88 years, who, in his early 
years, had worked with Andrew Collins in street gangs for 
the Gas Company, stated that Andrew had told him that 
he was born in Ballydeliob, a fishing village in Ireland 
(Tr-1997). Another witness, Ethel Ann DeGaw, testified 
that Andrew's wife, Ellen, told her that she had come from 
County Cork, Ireland, “was proud of it and used to talk 
about it quite a bit” (Tr-858) but that she had never heard 
Andrew or Ellen say anything about what relatives, if any, 
thev had in Ireland. No other witnesses who testified ever 
heard them mention any relatives in Ireland by name. 
Testimony was given, however, (Tr-756; 7S0; 840 ; 899; 
2684) that the propositus, James L., and his brother, Jere¬ 
miah, did have a second cousin (first cousin once removed) 
in the person of a Miss Ellen Calnan, 4 Liberty Hill Ave¬ 
nue, Salem, Mass., whom James L. visited on a number of 
occasions while he was working in Boston, and ■whose 
3252 friends, Mrs. Mary Griffen Arev, and Joseph A. 

Andrews, with whom she had lived in Salem, visited 
Jeremiah and James L. in Washington. Miss Calnan died 
unmarried and without issue in Salem, Mass., on March 
3, 1917 and James L. Collins attended her funeral (Tr. 
900). (Claimants Nellie Collins, et al, alleging that they 
are second cousins of propositus, James L. Collins, also 
claim to be first cousins once removed of said Ellen Calnan.) 

In his early life, Jeremiah Collins was a compositor on 
the “Sunday Capital”, a newspaper published opposite the 
Willard Hotel on Pennsylvania Avenue. Later he was for 
many years a city mail carrier employed by the Post Office 
Department. He retired for age, and for approximately 
two years before his death was blind, and was taken care 
of by his brother James L. The earliest known occupation 
of propositus, James L., was that of a marble or tile setter’s 
helper. He spent some time in Boston at that -work, around 
the year 1907 (Tr. 2696 & 2738). In 1908 James L. Collins 
was employed as a bartender at Casey’s Bar, 2nd and F 
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Streets, N.W., in Washington. He left that job in October, 
1917, to take a position as printer’s helper at the Govern¬ 
ment Printing Office where he remained for twenty years 
before his retirement for age. 

Jeremiah J. Collins died at the Massachusetts Avenue 
address on March 13, 1944, at the age of 81 years. He left 
a will dated March 11, 1944, leaving his entire estate, con¬ 
sisting of approximately $44,000 in personalty to his broth¬ 
er, James L. Said will was duty admitted to probate and 
record by this Court on allegation of James L. that he wns 
the sole heir at law and next of kin of his brother, and he 
was appointed Administrator, c.t.a. (Admn. No. 63,621). 
Before completing the administration, however, James L. 
Collins died and said administration was completed by 
Charles Perry Miller, Jr. and Roy M. Perry as Adminis¬ 
trators, d.b.n., c.t.a. who made final distribution to the 
estate of James L. Collins, deceased. 

James L. Collins, died, as aforesaid, intestate, on April 
14, 1946, at the age of 79 years, leaving an estate of ap¬ 
proximately $116,000 in personalty subject only to a small 
claim for funeral expenses. Both Jeremiah J. and his 
brother, James L., were buried with the rest of the mem¬ 
bers of the family in Lot 16 in Mt. Olivet Cemetery. Said 
Roy M. Perry, an undertaker and friend of the 
3253 decedent for 20 years, and Charles Perry Miller, Jr., 
were appointed Administrators of the estate of 
James L. Collins. No administration was ever had on 
any of the other members of the family. 

Since the First Report and Award of the Special Master 
set forth the same in complete detail, it would be repetitious 
to recite herein the exhaustive search and investigation 
made by the Administrators and their attorneys in their 
individual efforts to learn the ancestry of propositus and 
the heirs at law and next of kin of his estate. It was ap¬ 
parent at the outset of the case that the mystery of the 
ancestry of Andrew Collins, the father of propositus, would 
first have to be solved before there could be any deter- 
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mination as to the heirs of his son, James L., but the Ad¬ 
ministrators, at the commencement of the hearings, knew 
only that Andrew was born in and had come from Ireland 
between the years 1S57 and 1860 and that he was 7S years, 
3 months and 23 days of age when he died, according to his 
death certificate. The claims considered and rejected by 
the Special Master in his First Report and Award arose 
solely as a result of a commercial radio program in New 
York City known as the “Court of Missing Heirs” w’hich, 
on October 2, 1946, and again on October 9, 1946, made a 
gratuitous dramatization of the mystery of the antecedents 
of James L. Collins over a coast-to-coast network and in¬ 
vited all persons believing themselves entitled to share in 
the estate by reason of relationship to said James L. Col¬ 
lins to communicate with the Administrators whose names 
and addresses were mentioned in the broadcast. This re¬ 
sulted in a miscellaneous conglomeration of unrelated 
claims, all of which were carefully considered after exten¬ 
sive hearings and denied by the Special Master in his First 
Report, as aforesaid. 

Recommended Award 

Newspaper accounts of the filing of the First Report and 
Award of the Special Master on August 19, 1948, in which 
all pending claims were denied and a proposed distribution 
recommended to the Government of the District of Colum¬ 
bia, as escheatee, were published widely both here and in 
Ireland, with the result that the aforesaid new claimants 
appeared and the case was reopened for further hearings 
and findings. 

3254 The new claimants went to work in a more 
thorough, intelligent and scientific manner. In their 
search for evidence of ancestry or possible heirship, the 
Administrators had found in a cigar box in a chifferobe 
belonging to James L. Collins (Wit. Ex. 15, Tr-722) a letter 
which later proved to be the key that unlocked the mystery 
of the origin and ancestry of Andrew Collins which in turn 
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led to the proof which enabled the Special Master to make 
a finding as to who are the rightful heirs entitled to dis¬ 
tribution of the estate. The letter in question was dated 
October 25, 1SS5, and since Andrew, to whom it was ad¬ 
dressed, had kept it for 20 years until his death, and his 
sons had kept it ever after, or a total of 61 years in the 
family, it was apparent that it must have been of great 
importance or interest to them. But the writer’s grammar 
was so poor and so difficult to decipher that the letter was 
abandoned by most claimants as being of no assistance in 
the search although copies of it were available to all. All 
of the new intervening claimants, however, attached im¬ 
portance to it and centered their preliminary investigation 
around it. Said letter, which will be discussed later in de¬ 
tail, was from Julia Connor of Addison, New York, and it 
addressed Andrew Collins as “Dear Cousin”. The writer 
was not acquainted with Andrew but she gave him a history 
of her family with the thought in mind, apparently, that 
she might be his first cousin. She told him therein that her 
parents came from “Whitecastle, east of Schull”; that her 
mother, who had emigrated to New York, had written to 
the Parish Priest in Schull, Ireland, in an effort to locate 
her relatives with the result that she had gotten in contact 
with a sister and a nephew and two nieces, one of whom 
“your brother Michael” gave her Andrew’s address at 425 
Washington Street in Washington. She gave him further 
information about her family and asked him to write and 
tell if he “was the right man”. No evidence of any answer 
from Andrew was found amongst the effects of James L. 
Collins but it was apparent from the opening sentence of 
the letter that he had been in previous correspondence 
with her. 

Up to the time of the filing of the first Report of the 
Special Master on August 19, 1948, the aforesaid letter 
furnished the only clue as to what part of Ireland Andrew 
Collins might have emigrated, no witnesses having been 
found up to that time who could give any informa- 
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3255 tion of value thereon. Publication of the filing of 
the report and the proposed award of the estate to 
the District of Columbia as escheatee, however, aroused 
renewed interest by claimants, attorneys and investigators 
who centered their search in the Schull district of County 
Cork, Ireland. The Parish Priest of Schull was, himself, 
much interested since the investigation centered around his 
parish (Tr-1569). The investigation for heirs of a good 
sized estate aroused the countryside of Schull, with the re¬ 
sult that a large number of local people who could count 
their descent from or relationship with a Collins took up 
the search. As a result, the baptismal certificate of Andrew 
Collins was found in the Baptismal Registry of the Parish 
of Schull, County Cork, in January, 1949 (Col. Ex. 97— 
CTB Ex. 18b) showing his parentage; the marriage cer¬ 
tificate of his parents was unearthed in the same Parish, 
and it was also ascertained from a search of the same rec¬ 
ords that the said Andrew Collins was one of seven brothers 
and sisters. The mystery of the identity of the family be¬ 
gan to unravel with the discovery of the birth certificate of 
Andrew and the identification of his parents. The claims 
of Nellie Collins, et al, and O’Brien-Sullivan are bottomed 
upon these discoveries while the Witman-0’Connor claims 
are, as aforesaid, based almost entirely upon the contents 
of the letter of October 25, 1885 written to Andrew Collins 
bv Julia Connor. 

Upon the basis of all the evidence the Special Master is 
of the opinion and therefore so finds that Ann O’Brien (nee 
Sullivan), 158 Ridge Avenue, Yonkers, New York, and 
Jeremiah Sullivan, Ballydehob, County Cork, Ireland, are 
each first cousins of James L. Collins, deceased, and are 
each entitled to a one-fourth distributive share of his estate, 
and he further finds that the estate of Catherine Sullivan, 
as a deceased first cousin of James L. Collins, deceased, is 
entitled to a one-fourth distributive share, and he finds fur¬ 
ther that the estate of Susan S. Irving , as a deceased first 
cousin of James L. Collins, deceased, is entitled to a one- 
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fourth distributive share of said estate. The Special Mas¬ 
ter bases this finding upon the fact as found by him that 
the aforesaid four persons (two of whom are now deceased, 
but whose deaths postdated the death of propositus) were 
the children of Ellen Sullivan (nee Collins), a full-blood 
sister of Andrew Collins, the father of James L. Collins. 
The estate of Susan S. Irving, deceased, is represented 
by her daughter, Lettie Irving LaPointe, 515 Hickory 
3256 Street, Anaconda, Montana, her duly appointed Ad¬ 
ministratrix by order of the District Court of the 
Third Judicial District, Deer Lodge County, Montana. The 
estate of Catherine Sullivan is purported to be represented 
by said Ann O’Brien, her surviving sister, 158 Ridge Ave¬ 
nue, Yonkers, New York, as Administratrix, but the cer¬ 
tified copy of Letters of Administration furnished the Spe¬ 
cial Master via letter of her Washington counsel, Kane and 
Koons, on September 25, 1951, after the close of the hear¬ 
ings, discloses that Anna O’Brien of the City of Yonkers, 
New York, was appointed Administratrix of the estate of 
Katherine S. Sullivan, deceased, (discrepancies under¬ 
lined) on August 5,1948 by the Surrogate of the County of 
Westchester, New York. In view of these discrepancies, 
the share of said Catherine Sullivan will be awarded to 
her estate, the matter of the discrepancies shown above to 
be settled to the satisfaction of the Administrators of the 
estate of James L. Collins, deceased, before distribution is 
made to her legal representative. 

The genealogical history and proof of this relationship 
as developed by the evidence adduced before the Special 
Master is as follows: 

The paternal grandparents of James L. Collins were 
Jeremiah (Darby) Collins bom on Church Road, White- 
castle District, Ireland, given names, “Jeremiah” and 
“Darby” being used interchangeably and as equivalents 
in Ireland, (Tr-2333; page 28 of Col. Ex. 64) and Ellen 
Minihane born at Gortnamona, Schull District, Ireland. 
Both were born prior to 1807, the year in which records of 




baptisms in the Catholic Church in the Parish of Schull 
were first inaugurated, hence no such certificates could be 
obtained. For many years after their marriage the grand¬ 
parents resided in Church Road, Ballydehob, Parish of 
Schull (Tr-2243) and most, if not all, of their seven children 
were born there. Claimant Jeremiah Sullivan resides there 
now in the house as rebuilt, as did his mother, Ellen Col¬ 
lins Sullivan, who was born there. The Certificate of Mar¬ 
riage (O’B Ex. 18) of Jeremiah (Darby) Collins and Ellen 
Minihane discloses that they were married in the Parish of 
Schull, County Cork, on February 9, 1823, according to the 
rites of the Roman Catholic Church, the witnesses thereto 
being John Collins and Darby Minihane. Jeremiah was a 
farmer-laborer; his wife kept house. Jeremiah Collins 
died at Ballydehob on March 9, 1876 (O’B Ex. 32), 
3257 his wife, Ellen Minihane Collins, having predeceased 
him on February 14, 1873 at the same town (O’B 
Ex. 33). Jeremiah's age was given on his death certificate 
as SO years: thus he was born in 1796. His wife’s age was 
shown on her death certificate as 70 years, making her date 
of birth 1S03. The informant of both deaths, as shown on 
the certificates, was Ellen Sullivan, daughter, and the 
mother of the successful claimants herein. Like most mem¬ 
bers of the family at that time, Ellen Sullivan was illiterate 
and signed her name by mark. 

Seven children were born of the marriage of Jeremiah 
(Darby) Collins and Ellen Minihane. The genealogy of 
each of said children as developed at the hearings will be 
set forth herein in seriatim, with the exception of Ellen, 
the mother of the two O’Brien-Sullivan claimants, whose 
pedigree will be reported lastly. 

Andrew Collins, the father of propositus, was the first 
of the seven children born of the marriage of Jeremiah 
(Darby) Collins and Ellen Minihane. Andrew was bap¬ 
tized on September 24,1826 according to the baptismal cer¬ 
tificate issued by the Parochial House, Parish of Schull, 
County Cork, (O'B Ex. 18-b & Col. Ex. 97), the names of 
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the parents on said certificates being said Jeremiah Collins 
and Ellen Minihane. The date of the baptism of Andrew 
coincides within one day of his age at death of “78 years, 

3 months and 23 days” as shown on his District of Colum¬ 
bia death certificate (O’B Ex. 35-d); thus it would appear 
that he was born on September 23, 1826 and baptized the 
following day, in accordance with the tradition of the 
Catholic Church in Ireland that children should be bap¬ 
tized on the day they are born or immediately thereafter 
(Tr-2332). Andrew was born at the family home on Church 
Road, Ballydehob, and lived there until his departure for 
America in approximately the year 1857 (Tr-2289). Some 
years later, while living in Washington, Andrew periodi¬ 
cally sent money to his youngest brother, Michael Collins, 
who had been blinded in an explosion and was unable to 
support himself. (Tr-2252; 2289) Neither Andrew nor 
Michael could read nor write, hence it was necessary for 
them to correspond through friends or relatives. The 
blind brother died in 1902 and there is no record of any 
further correspondence or contact since that time between 
the Andrew Collins family in Washington and the other 

members of the family in the Schull or Whitecastle 
325S Districts. The balance of the genealogical history 

of Andrew Collins and his immediate family includ¬ 
ing his son, James L. Collins, has been previously set forth 
in this report. 

The second child of the marriage between Jeremiah 
(Darby) Collins and Ellen Minihane was John Collins who 
was born at Ballydehob, Parish of Schull, on July 15, 1828 
(O’B Ex. 18-c). When a young man, John Collins moved 
to London and eventually to Washington, D. C. A British 
government marriage certificate (Col. Ex. 143) discloses 
that John Collins, bachelor, then 25 years old, residing at 

4 Garden Place, Poplar, London, England, occupation 
laborer, father’s name, Jeremiah Collins, father’s occupa¬ 
tion laborer, was married on November 25, 1853, to Mar¬ 
garet Helen (later spelled “Hellen” or “Herring” in other 
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certificates), aged 20, spinster, occupation of father 
laborer. John Collins signed his marriage certificate by 
mark as did his bride; also the two witnesses. Other rec¬ 
ords prove that John Collins remained illiterate all of his 
known lifetime as did his wife. Four children were born 
of the marriage of John Collins and Margaret Helen, two 
in London and two in Washington. The first child was 
Ellen Collins, born at 50 Wells Street, Poplar, London, on 
January 16, 1S55, her father's occupation being given as 
dock labourer (British Birth Cert., Col. Ex. 144). Ellen 
was baptized at St. Mary and St. Joseph’s Catholic Church, 
Poplar, London, on January 21, 1855 (Col. Ex. 145) and 
one of the god-parents of Ellen was Cornelius Collins, 
probably the same Cornelius Collins who was the third son 
of Jeremiah Collins and Ellen Minihane, and the brother 
of this John Collins. The second child of the John Collins- 
Margaret Helen marriage was Jeremiah Collins, born Au¬ 
gust 4, 1S57 at the Wells Street address in London (Col. 
Ex. 146), and the baptismal certificate of Jeremiah (Col. 
Ex. 147) discloses the name of Andrew Collins as one of 
the godparents. It appears likely that John Collins, his 
wife and two children and his brother, Andrew, came to 
Washington from London at about the same time, for the 
first official Washington record of John and his family and 
his brother, Andrew, is the June 23, 1860 official census 
enumeration (Col. Ex. 9S) which identifies them and shows 
them to be living in the “Fourth Ward” of Washington, 
Andrew at that time being unmarried. The 1860 Washing¬ 
ton City Directory showed them living at 304 Third Street, 
West, which address was in the “Fourth Ward”. The 
next genealogical event in the John Collins family 
3259 was the birth of his third child, Catherine Collins, 
who was born April 11, 1860, and baptized the next 
day at St. Aloysius Church, Washington, D. C., one of the 
sponsors being Ellen Reagan who married Andrew, John’s 
brother, six months later as has been previously reported. 
John Collins was a witness at Andrew’s wedding to Ellen 
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Reagan at St. Patrick’s Church in Washington on October 
21, 1S60 (Col. Ex. 90). The fourth and last child of the 
marriage of John Collins and Margaret Helen was Bridget 
Collins who was born January 29, 1865 and baptized the 
next day at St. Aloysius Church (Col. Ex. 150). There is 
a possibility that there may have been a fifth child, Patrick, 
born August 29, 1862, and baptized the next day at the 
same church (Col. Ex. 149) but the maiden name of the 
mother (Margaret Helen) does not appear on this cer¬ 
tificate as it does on the previous two certificates from St. 
Aloysius Church, and there is no other proof that this 
Patrick was a child of John and Margaret (Helen) Collins; 
therefore the Special Master is of the opinion that said 
Patrick was not of this familv. 

All official records on the John Collins familv ceased as 
of the 1869 Washington City Director, as of which time the 
family was no longer shown at the Third Street address 
and all efforts to trace them failed. There were many per¬ 
sons by the name of John Collins in the following city 
directories but they could not be identified as possibly the 
same family which may have moved to another Washing¬ 
ton address. The federal census of 1870 failed to show 
them (Tr-1521); likewise the 1880 census. It would appear 
that the John Collins family left Washington for parts un¬ 
known in the year 1868, and they have been unheard of 
ever since. 

The disappearance of all trace of the John Collins family 
in Washington since 1S69 only intensified the search for 
any record elsewhere of them by Donald L. DeMuth, an ex¬ 
pert genealogist in the employ of Nellie Collins, et al, for 
he was extremely anxious, if at all possible, to locate any 
living children of John Collins, since their claims to heir¬ 
ship would have been as first cousins along with those of 
Jeremiah Sullivan and Ann O’Brien, the present claimants. 
Hence, the search for the John Collins family continued 
and Mr. DeMuth checked all of the “John Collins” in the 
District of Columbia, Maryland and Virginia regiments of 
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the IT. S. Army as well as pension records, and eliminated 
all such names found as being members of a differ- 
3260 ent family (Tr-1579 & 1692). All death records in 
the District were checked as well as those of the State 
of Massachusetts, and a general search was made in Eng¬ 
land and Ireland for trace of the family of John Collins 
after 1864. Many records of Johns, Margarets, Ellens, 
Jeremiahs, Patricks and Bridgets with the surname of Col¬ 
lins were found but none had on the record anything to 
indicate any connection with the John Collins family in 
question. The Census Bureau, upon request (Tr-1579), 
made a check of its national record indices of 1SS0 and 1900 
for records of any John Collins with a wife Margaret and 
four or five children, as well as separately for the named 
children, and a large number of families and names were 
turned up (Col. Ex. 153) from various parts of the coun¬ 
try, but investigations, correspondence and personal 
searches resulted in enforced elimination of all of the 
names found. District of Columbia death records were 
searched as well as the records of Mt. Olivet Cemetery, and 
a personal check of all tombstones in the older sections of 
Mt. Olivet Cemetery was made for the names in question, 
without avail. (Tr-1697). It is apparent to the Special 
Master that no more painstaking or thorough search could 
have been made for John Collins or his family. Since John 
was born 123 years ago, he is, naturally, now presumed to 
be deceased (Posey v. Hanson, 10 App. D.C. 496) and his 
children would, if now living, be 96, 94, 91 and 86 years of 
age, respectively. 

The third child of the marriage of Jeremiah (Darby) Col¬ 
lins and Ellen Minihane was Cornelius Collins who was 
baptized April 21, 1830 (O’B Ex. 18-d). Like the rest of 
the children of these parents, he was born at Ballydehob, 
Parish of Schull. Although a thorough search was made 
for his genealogical record, comparatively little is known 
of him. No marriage or death certificate could be located 
for him after a thorough search of ecclesiastical and civil 
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records in Ireland, England, Massachusetts and Washing¬ 
ton, D. C. (Tr-1539) Many records of a Cornelius Collins 
were found but none could be identified with the one in 
question; many were ruled out on their face. Cemeteries 
in Schull Parish and Caheragh Parish were searched with¬ 
out avail. The Catholic Church in Ireland does not 
maintain death records except such as may show an offer¬ 
ing for a funeral mass, and the Irish government did not 
inaugurate the maintenance of vital statistics until Jan¬ 
uary 1, 1864, approximately 34 years after Cornelius was 
born (Tr-1541). As mentioned hereinbefore, Cornelius 
was a god-parent to Ellen, the first child of his 
3261 brother John, who was born in London on January 
16, 1855 (Col. Ex. 145); thus he was in England at 
that time. None of the witnesses either in this country or 
in Ireland knew Cornelius or knew of him other than the 
fact that his baptismal certificate clearly identifies him as 
a child of Jeremiah (Darby) Collins and Ellen Minihane. 
Cornelius must be considered dead in the ordinary course 
of events (Posey vs. Hanson supra) since he was born 
more than 121 years ago. 

The fourth child of the marriage of Jeremiah (Darby) 
Collins and Ellen Minihane was Catherine Collins, who was 
born at Ballydehob and baptized on July 26,1832 (O’B Ex. 
lS-e) in the Parish of Schull. She married John Driscoll 
on April 4, 1856 according to the Matrimonial Registry of 
the Parish of Schull, (O’B Ex. 18-r) and said John Dris¬ 
coll predeceased her, the date of his death, however, being 
unknown (Tr-562 & 2232). There is some doubt as to 
whether two, three or four children were born of the mar¬ 
riage of Catherine Collins and John Driscoll—the Baptis¬ 
mal Registry of the Parish of Schull contains the names of 
four children—Ellen, born April 17, 1859 (O’B Ex. 18-s); 
Denis, born October 2,1861 (O’B Ex. 18-t); Hanorah, born 
April 10, 1864 (O’B Ex. 18-u); and John, born April 11, 
1869, (O’B Ex. 18-v). Little was learned regarding the 
children of this marriage. In his deposition before the 
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American Consul at Cork, Ireland, claimant Jeremiah Sul¬ 
livan stated that there were but three children born of the 
marriage (Tr-2230) “from tradition” and that Catherine 
Driscoll had informed him during her lifetime that they 
were all dead. On the other hand, despite the fact she had 
stated in her petition to intervene as a claimant that the 
four children named above were born of the marriage of 
Catherine Collins and John Driscoll, claimant Ann Sullivan 
O'Brien on the stand in this Court stated that Catherine 
had but two children, whose names were Nora and Dennis 
(Tr-542, 557, 576, 2390, 2426, 2609). Said Ann Sullivan 
O'Brien was not certain whether there were two or four 
children when her attention was called to the discrepancy 
(Tr-2391)—she stated further that she did not know the 
two children personally as they came to this country before 
she was born. If such was the case, however, they would 
have been brought to this countrv at the earlv ages of eight 
and five years, respectively, by someone other than their 
mother, since she remained in the old homestead in Bally- 
dehob until her death. A number of other witnesses were 
acquainted with and identified Catherine Collins 
3262 Driscoll as a daughter of the Collins-Minihane mar¬ 
riage, and the testimony of Jeremiah Sullivan and 
his sister, Ann O’Brien, to the effect that Catherine Dris¬ 
coll lived all during her married life next door to and a 
part of the old Collins homestead in which their grand¬ 
father was born, and which had been in the family for three 
generations, was fullv substantiated bv the testimonv of 
other witnesses; however, the exact number of children she 
had remains unsettled. In view of the testimony men¬ 
tioned aforesaid, however, that all of said children (who 
would have been first cousins of propositus) predeceased 
their mother, the question is now not of importance. 
Catherine Collins Driscoll died in the old homestead in 
Church Road, Ballydehob, about 1910 or 1911, the exact 
date being unknown, and she lies buried in Stouke Ceme¬ 
tery, Ballydehob (Tr-2231). 
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Ellen Collins, mother of claimants Jeremiah Sullivan and 
Ann Sullivan O’Brien, was the fifth child born of the 
Jeremiah (Darby) Collins-Ellen Minihane union. In view 
of the fact that the exposition of this branch of the family 
will be lengthy, the history of Ellen Collins and her issue 
will be set forth after the sixth and seventh children. 

The sixth and seventh (and last) children of the mar¬ 
riage of Jeremiah (Darby) Collins and Ellen Minihane 
were twins, named Michael and Jeremiah, who were born 
in Ballydehob and baptized on November 3, 1837 (O’B. Ex. 
18-g). Jeremiah died in infancy (Tr-2291). Michael be¬ 
came a miner by occupation and was blinded in early life 
through an explosion. He was illiterate and was dependent 
upon other members of his family for support. He lived 
in the home of his sister, Ellen Collins, until her marriage 
to Patrick Sullivan in 1860, when he moved next door to 
his sister Catherine’s home where he died unmarried and 
without issue on January 4, 1902 (O’B Ex. 29). It was 
established through the testimony of several persons that 
Andrew Collins, the father of propositus James L. Collins, 
was in the habit of periodically sending small amounts of 
money to Michael from Washington to aid him (Tr-2289; 
2292), and it is also worthy of note that the letter of Julia 
Connor to Andrew Collins in Washington, dated October 
25, 1885 (Wit. Ex. 15) informed Andrew that “your 
brother Michael said that he had received a letter from you 
and he gave us your address”. Michael and his infirmities 
■were well knowm to a number of witnesses who tes- 
3263 titled before the American Vice Consul at Cork. 

Michael died at the Church Road address in Ballyde¬ 
hob (Tr-2246), the official informant being shown on the 
death certificate as Jeremiah Sullivan, son of his sister, 
Ellen Sullivan. 

Reverting now to Ellen, the fifth child of the Jeremiah 
(Darby) Collins-Ellen Minihane marriage, and the mother 
of claimants Jeremiah Sullivan and Ann Sullivan O’Brien; 
Ellen Collins was born at the Church Road address in 
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Ballydehob and baptized on November 3, 1837 (O’B. Ex. 
lS-f). She married Patrick Sullivan at Schull Parish on 
February 21, 1S60 (O’B Ex. lS-h). Like so many of the 
other members of the family, Ellen was illiterate, never 
having learned to read and write. Nine children (five male 
and four female) were born of this marriage, and two of 
the children (Ann and Jeremiah), who the Special Master 
ascertains are first cousins of propositus James L. Collins, 
still survive. Two others (Susan and Catherine) survived 
James L. Collins but died since; hence their estates are 
each entitled to a distributive share. 

The nine children of the Ellen Collins-Patrick Sullivan 
marriage, all of whom were born at Church Road, Ballvde- 
hoh, were (1) Denis, born December 13, 1860 (O’B Ex. 
lS-i), died at Ballydehob in infancy at the age of two or 
three years, unmarried and without issue (Tr-2444); 
(2) Susan, born December 12, 1862 (O’B Ex. 18-j), emi¬ 
grated to America and married Joseph Irving, formerly of 
Ireland, in the Borough of Richmond, City of New York, 
on May 6, 18SS, died at Anaconda, Deer Lodge County, 
Montana, a widow, on April 19, 1949, having survived 
propositus as a first cousin and her estate, therefore, being 
entitled to a one-fourth share of his estate, as will be set 
forth more fully hereinafter; (3) Ellen, born May 24, 1865 
(O’B Ex. lS-k), emigrated to America and married Timothy 
Monahan in New York City, date of marriage being un¬ 
known, died, a widow, with two children surviving (Eleanor 
Monahan or Monyhan and Elizabeth Monahan Dee) (Tr- 
524, on March 24, 1907 in New York City (O’B Ex. 1, 
Tr-2226); (4) John, born May 20, 1S67, and baptized the 
next day (O’B Ex. 21 & 18-1), died at Ballydehob, unmar¬ 
ried and without issue, on December 11, 1928 (O’B Ex. 
30); (5) Catherine, born April 27, 1869, and baptized two 
days later (O’B Ex. 22 & 18-m), emigrated to America and 
died at the home of her sister, Ann Sullivan O ’Brien, with 
whom she had lived for ten years, in Yonkers, New 
3264 York, unmarried and without issue, on April 24,1948 
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(O’B Ex. 2), having survived propositus as a first 
cousin and her estate, therefore, being entitled to a one- 
fourth share of his estate; (6) Ann, born July 13,1871 (O’B 
Ex. 23), baptized July 15, 1871 (O’B Ex. 18-n), emigrated 
to America in June 1888 or 1889, married Richard O’Brien 
in New York City on April 12, 1905, who is since deceased; 
there are two living children born of the marriage, and 
Ann Sullivan O’Brien, now a widow, found by the Special 
Master to be a first cousin of James L. Collins, and a one- 
fourth distributee of his estate, resides at 158 Ridge Ave¬ 
nue, Yonkers, New York; (7) Patrick, born December 14, 
1873 (O’B Ex. 24), baptized the following day, (O’B Ex. 
18-o), emigrated to the United States and died unmarried 
and without issue at New York City on February 26, 1910 
(O’B Ex. 3); (8) Daniel, born and baptized October 26, 
1878, (O’B Ex. 25 & 18-p), emigrated to the United States 
and died unmarried and without issue at New York City on 
June 2, 1917 (O’B Ex. 4); and (9) and lastly, Jeremiah, 
born October 30, 1879 (O’B Ex. 26, Tr-2209), baptized No¬ 
vember 3, 1879 (O’B Ex. 18-q), date of marriage and name 
of wife not given in the testimony. Said Jeremiah Sulli¬ 
van, found by the Special Master to be a first cousin of 
James L. Collins, and a one-fourth distributee of his estate, 
resides at Church Road, Ballydehob, County of Cork, Ire¬ 
land. In connection with the New York death certificate 
of said Catherine Sullivan (O’B Ex. 2) mentioned in this 
paragraph, the following discrepancies are noted, to wit; 
her given name is spelled “ Catherine” Sullivan instead of 
Catherine Sullivan and the date of her birth is shown 
thereon as April 27, 1875 instead of April 27, 1869 as indi¬ 
cated on her birth certificate. Catherine Sullivan’s sister, 
Ann O’Brien, was the informant. Said death certificate 
is otherwise corroborative, however, the correct names of 
her parents as well as their birthplace and her birthplace 
(Ireland) are shown; it also shows that she was single and 
that she lived at her correct New York address (158 Ridge 
Avenue, Yonkers), it being also the home of her sister, Ann 
O’Brien. 
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Claimants Ann Sullivan O'Brien and her brother Jere¬ 
miah Sullivan both testified in support of their claims as 
first cousins; Ann O'Brien on two occasions in Washington, 
and Jeremiah Sullivan through lengthy depositions taken 
under order of the Court by the American Vice 
3265 Consul at Cork, Ireland. Mrs. O'Brien, 79 years of 
age, of average education, and suffering somewhat 
from the infirmities of age, identified, of course, her father 
Patrick, who was a miner and farmer, and her mother 
Ellen, as well as all of her brothers and sisters and their 
life histories, with the exception of her brother Denis who 
died before she was born. She stated that her mother was 
unable to read or write, although her father was able to do 
so (Tr-538). She identified a photograph of the home¬ 
stead (O'B Ex. 5) where her grandparents lived from their 
marriage until death and where all of her brothers and 
sisters were born. She claimed a hazy personal remem¬ 
brance of her grandfather, Jeremiah (Darby) Collins, but 
did not personally remember her grandmother, Ellen Mini- 
hane Collins, who died when she was but two years of age 
(Tr-539; 576; 5S0), but testifying from family tradition 
and pedigree statements, there was no doubt in the minds 
of either of said claimants as to the identity of their grand¬ 
parents and the fact that their grandmother was a “Mini- 
hane”. Of their mother Ellen Sullivan’s brothers and 
sisters, both claimants personally knew only Michael and 
Catherine; they did not know of Cornelius but Jeremiah 
knew of John who had emigrated to America (Tr-2258); 
they did not know Catherine’s husband, John Driscoll, who 
died in their childhood; Mrs. O’Brien knew of only two 
children of Catherine and John Driscoll (Nora and Dennis) 
(Tr-542), while her brother thought there were three 
“from tradition” (Tr-2230). Mrs. O’Brien came to New 
York from Ballydehob in June, 18S8 or 1889 at the age of 
17 or 18 years; worked hard for a living in this country, 
according to her statement, and at the same time en¬ 
deavored to send money home to her parents; in 1905 she 
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married Richard O’Brien of Yonkers, New York, formerly 
of Dungarsen, County Waterford, Ireland, who became an 
American citizen on September 21, 1910; thus his wife was 
also entitled to citizenship (O’B Ex. 11). Mrs. O’Brien 
has two children living in Yonkers, New York, one of whom, 
Mrs. Joseph Reagan, testified at the hearings. Mrs. 
O’Brien was first of the opinion that her sister, Susan, who 
had come to America some nine years before her and had 
married before her arrival, had, upon her marriage to 
Joseph Irving, moved to Bloomington, Illinois (Tr-563), 
and had died “years ago” (Tr-522), the date of death being 
unknown to her (Tr-579), but upon the occasion of her sec¬ 
ond appearance on November 24, 1950, she stated, in cor¬ 
rection, that her sister, upon her marriage, had moved with 
her husband to Anaconda, Deer Lodge County, Mon- 
3266 tona (Tr-2441). The witness explained that her 
sister, Susan, had married and moved from New 
York prior to her arrival in this country and that she, as 
all of the other members of her family except her mother in 
Ireland, had lost contact with Susan after her marriage. 
She then recalled that a few years prior to witness’ de¬ 
parture for the United States, her mother had received a 
letter from Susan giving her new address as Anaconda, 
Montana, which witness had answered for her mother. 
Whatever her explanation, the Montana address turned out 
to be correct. 

As has been the situation with every claimant since the 
inception of this estate, neither Ann O’Brien nor her 
brother, Jeremiah Sullivan, had ever heard of James L. 
Collins prior to the appointment of the Special Master. 
Both had heard of his father, Andrew, however, and of the 
fact that he had come to this country. Jeremiah had also 
been told by his blind uncle Michael that Andrew Collins 
helped him out with sums of money from Washington from 
time to time, and that Andrew had lived at the Church 
Road address prior to his leaving for America (Tr-2289, 
2291). 



44 


Jeremiah Sullivan first heard of the estate of James L. 
Collins and the fact that he was the son of Andrew Collins, 
who was supposed to have lived in the Schull District, 
through Irish newspaper articles and investigations being 
made on behalf of claimants in his and neighboring towns, 
and upon being convinced that he had sufficient evidence 
to assert a claim as a first cousin of James L. Collins he, 
in the latter part of the year 1949 or early 1950, engaged 
counsel in Skibbereen, a nearby village, who, in turn, com¬ 
peted New York and Washington counsel. Jeremiah Sulli¬ 
van, in the meantime, contacted his sister, Ann O’Brien, in 
Yew York. Eventually, Mrs. Lettie LaPointe, daughter and 
administratrix of the estate of her deceased mother, Susan 
Sullivan Irving, was contacted by New York and Washing¬ 
ton counsel in Anaconda, Montana. 

Jeremiah Sullivan, now 71 years of age, a retired postman 
after forty-seven years of employment as such in the Schull 
District, lives in and is the present owner of the Church 
Road homestead of the Collins family in Ballydehob which, 
as aforesaid, is said to have been in the Collins family for 
three generations, it having been the birthplace and home of 
Jeremiah (Darby) Collins, (Tr-2219; 2227; 2243) the 
grandfather of this Jeremiah and James L. Collins, the 
propositus. Jeremiah Sullivan corroborated and amplified 
the testimony of his sister, Ann O’Brien. Jeremiah Sul¬ 
livan had never left the vicinitv of Ballvdehob and 
3267 hence was able to give testimony “on the ground”. 

Whereas his sister, Ann, had heard her mother speak 
of her brother, Andrew, and the fact that he had gone to 
America at an early age (Tr-581), Jeremiah stated of his 
own knowledge that Andrew had sent money occasionally 
(two or three pounds at a time, two or three times a year) 
to Michael, his blind brother (uncle of Jeremiah), (Tr- 
2289; 2291) and that Michael had told him that Andrew 
lived in Washington and had lived at the Church Road ad¬ 
dress in Ballydehob before leaving for America. Appar¬ 
ently because of a misapprehension of the written questions 
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propounded to him bv the American Vice Consul as Com¬ 
missioner (Tr-2264), which questions were rather inar- 
tificially drafted by counsel, Jeremiah Sullivan failed to 
properly identify 18 vital statistics certificates presented 
to him for such identification, including, for example, his 
own baptismal certificate. This error was curred, however, 
by the identification of said certificates by his sister, Ann 
Sullivan O’Brien, as well as bv other witnesses. 

A number of Irish witnesses, having knowledge of the 
facts, whose testimony was taken by deposition as afore¬ 
said, corroborated the testimony of Jeremiah Sullivan and 
Ann O’Brien; in some instances their testimony was en¬ 
larged by additional facts and circumstances, but for the 
sake of an already voluminous record, their testimony will 
not be set forth herein in detail since it is more or less 
cumulative. 

The Susan Irving Claim 

A detailed genealogical history of and the circumstances 
surrounding Susan S. Irving, the second child of the mar¬ 
riage of Ellen Collins and Patrick Sullivan, is necessary to 
be set forth herein in connection with the finding of the 
Special Master that as a deceased first cousin surviving 
James L. Collins, her estate is entitled to a one-fourth dis¬ 
tributive share herein, for the question was not without 
considerable doubt in view of the peculiar circumstances 
and the number of discrepancies appearing both in the tes¬ 
timony and the proof produced at the hearings. Despite 
such discrepancies, the Special Master is of the opinion 
from his investigation and study of the evidence that said 
Susan Sullivan Irving was, in fact, a surviving first 
cousin of propositus along with her brother, Jeremiah 
Sullivan, her sister, Ann O’Brien, and her deceased 
3268 sister, Catherine Sullivan, who also survived the 
propositus. 

The motion of Ann O’Brien and Jeremiah Sullivan to in¬ 
tervene as claimants in this proceeding was filed through 
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counsel, Kane and Koons, in this Court on April 6, 1950. 
On the same day, A1 Philip Kane, Esq., of counsel, filed a 
supporting affidavit to the motion in which he stated, in 
part, that the interveners were the only survivors of the 
nine children of the marriage of Ellen Collins and Patrick 
Sullivan. On April 12, 1950, Ann O'Brien filed an affidavit 
in support of the motion to intervene (sworn to in New 
York on April 5, 1950) in which she stated in part that 
Susan Sullivan, her sister, was born on December 12, 1862, 
emigrated to Canada and married a man named Irwin and 
died more than 30 years ago in Illinois. And in his sup¬ 
porting affidavit to the motion also filed on April 12, 1950, 
and sworn to before the American Consul at Cork, Ireland, 
on April 5,1950, Jeremiah Sullivan stated that Ann O’Brien 
and himself were the only survivors of their parents, Ellen 
Collins and Patrick Sullivan. 

In his deposition before the American Vice Consul at 
Cork, Ireland, in September, 1950, Jeremiah Sullivan 
stated that he did not know when his sister, who had emi¬ 
grated to America when he was an infant, had died. In 
her testimony upon her first occasion on the stand in Wash¬ 
ington on April 27, 1950, Ann O’Brien stated that her 
sister Susan had moved to Bloomington, Illinois, from New 
York upon her marriage to Joseph Irving, date of her 
death, however, being unknown (Tr-563; 522; 579). But 
on her second appearance on November 24, 1950, Ann 
O’Brien corrected her previous testimony and stated that 
her sister, upon her marriage, had moved with her husband 
to Anaconda, Deer Lodge County, Montana (Tr-2441). 
Mrs. O’Brien explained that her sister Susan had married 
and moved from New York prior to her arrival in this coun¬ 
try’ and that she, as well as all of the other members of her 
family except her mother in Ireland, had lost contact with 
Susan after her marriage. Mrs. O’Brien then recalled that 
a few years prior to her departure for the United States, 
her mother had received a letter from Susan upon her mar¬ 
riage, giving her new address as Anaconda, Montana, which 
letter she had answered for her mother. 
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George W. Cornell, who was retained by Ann 
3269 O’Brien on about April 5, 1950 as her New York 
counsel after he had been retained by her brother, 
Jeremiah Sullivan, in a like capacity through J. Travers 
Wolfe and Company, Solicitors of Skibbereen, County 
Cork, testified (Tr-2814; 2819; 2838; 2848) that he pre¬ 
pared the above-mentioned affidavit in support of the mo¬ 
tion to intervene for his client upon the basis of the in¬ 
formation she furnished him; that upon receiving a nega¬ 
tive answer from the County Clerk of McLean County, 
Bloomington, Illinois, for a certificate of death of Susan 
Irving, Irvine, Erwin or Irwin, he conferred with Mrs. 
O’Brien on May 12, 1950, and was then informed that she 
had made a mistake in mentioning Bloomington, Illinois, 
as the place where her sister Susan had gone to live upon 
her marriage; that, instead, it was Anaconda, Deer Lodge 
County, Montana, explaining that she had confused her 
sister with an old friend who had gone to Bloomington, 
Illinois; that he thereupon wrote the Department of Health 
of the State of Montana for information, obtaining as a 
result the death certificate of Susan Irving, 515 Hickory 
Street, Anaconda, Montana, who died therein on April 19, 
1949 (O’B Ex. 42); that he thereupon corresponded with 
Walter Bolkovatz, an attorney of Anaconda, who conferred 
with and was engaged as counsel by Margaret Letitia (Mrs. 
Paul) LaPointe, daughter and only heir at law of said 
Susan Irving, which action resulted in the claim filed herein 
on behalf of the estate of said Susan Irving who, as herein¬ 
before stated, survived the propositus. 

From the outset of the hearing and investigation con¬ 
cerning Susan Irving, an important discrepancy developed. 
Mrs. Irving, apparently a somewhat mysterious and ex¬ 
tremely reticent type, had never informed her daughter 
what her (Susan’s) maiden name was prior to the 
daughter’s marriage to Paul LaPointe in Anaconda on 
June 22,1920, and Mrs. LaPointe testified that at that time, 
it being necessary to include the same on the marriage ap- 
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plication, Susan Irving told lier daughter to give her 
(Susan’s) maiden name as “Bwan” (Tr-2968), which she 
did, but the official marriage record discloses said maiden 
name as “Susan Baeur” which the witness LaPointe de¬ 
scribed as an error in spelling, at the same time pointing to 
a further error of spelling of her own name as “Irvine” 
instead of “Irving”, her father’s name, Joseph Irving, 
however, being correctly spelled thereon (Tr-296S). Mrs. 
LaPointe testified that as a child she had a faint recollec¬ 
tion, based upon seeing the name written out some- 
3270 where, that her mother’s maiden name was Susan 
Sullivan, but that although her mother had always 
signed her name “Susan S. Irving”, she never had in¬ 
formed her that her maiden name was Sullivan but, on the 
contrary, stated in 1920, as aforesaid, that her maiden name 
was “Bawn”. Apparently, if, in fact, her mother’s maiden 
name was “Bawn”, then Susan Irving could scarcely have 
been a daughter of Patrick and Ellen Collins Sullivan and 
a sister of Ann (Sullivan) O’Brien and Jeremiah Sullivan. 
Other circumstantial evidence, however, definitely tied her 
in and identified her as a member of the Sullivan family. 

Despite the difference in her maiden name as reported to 
her daughter by Susan Irving, four pieces of evidence to¬ 
gether with the circumstances surrounding them, in the 
opinion of the Special Master, merited strong indication 
that she was, in fact, a daughter of Patrick and Ellen Col¬ 
lins Sullivan, viz, O’Brien Exhibits 49, 50, 57 and 58. 

Mrs. LaPointe, the daughter of Susan Irving, stated that 
the first time she had heard of James L. Collins or the 
Collins estate or the Sullivan family was upon the occasion 
of Mr. Bolkovatz’s visit to her in her home in Anaconda 
on November 27, 1950. Mr. Bolkovatz did not testify in 
the cause but a letter from him to his co-counsel, Mr. Cor¬ 
nell, in New York dated November 27, 1950 (O’B Ex. 53-b) 
informing him of the results of his first conference with 
Mrs. LaPointe and enclosing a photograph for possible 
identification by Mrs. O’Brien reads as follows: 
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“November 28,1950 


George W. Cornell 

225 Broadwav 

New York 7, New York 

Re: Collins Estate—3925 
Dear Mr. Cornell: 

I did not receive your letter of November 23, 1950, 
until November 27, at about 11 a.m. I immediately 
started making inquiries concerning Susan Irving, but 
could get no information concerning her. I visited Mrs. 
LaPointe and at first she was rather reluctant to dis¬ 
cuss the matter, and consequently it was necessary 
that I explain the entire situation to her. 

Mrs. LaPointe advised me that so far as she knew 
her mother’s maiden name was Bowns, and she was 
born and married in New York, the birthdate being De¬ 
cember 23, 1868. 

Mrs. Irving prior to her death destroyed all rec¬ 
ords concerning herself, and removed all photo- 
3271 graphs from an old abuw and destroyed them. Mrs. 

LaPointe said that her mother did not talk or men¬ 
tion her early life and never mentioned her family. 
She said her mother was a member of the Presbyterian 
Church in Anaconda, but there are not records to re¬ 
veal anything concerning this matter. 

My investigation also brought out that the few close 
friends that Mrs. Irving had are now deceased. 

The enclosed photograph was found in the bottom of 
the trunk of Mrs. Irving and Mrs. LaPointe does not 
know if it is a picture of Mrs. Irving or someone else. 
It was my thought that possibly Mrs. Ann O’Brien, 
your client, could identify the person in the picture. 
The only articles that Mrs. LaPointe has is a gold 
ladie’s watch, which was worn by a chain around the 
neck. It is a closed-face Waltham watch, and in the 
back is inscribed the name “Susie”. Mrs. LaPointe 
said that her mother had mentioned that she had this 
watch as a girl. 

After considerable conversation with Mrs. LaPointe 
I feel that she is telling the truth, and that she does 
not know anv of the history of her mother except that 
she repeatedly made the statement that her mother 
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lived the kind of life that she wanted to, and that she 

did not wish to have the matter reviewed now. 

I have also cheeked the city directory and there was 

only one Joseph Irving in the city of Anaconda. I feel 

as vou do that the coincidence of the names and ages 
* _ 

and recollections of Mrs. O'Brien points to the fact 
that Mrs. Irving is the Susan Sullivan you are inter¬ 
ested in. However, so far, it would be impossible to 
prove either way that she was or was not Susan Sul¬ 
livan. 

I will continue my investigation and talk to some of 

the old-timers around town to see if I can secure anv 

•> 

additional information. 

Please advise me of your action, and anything fur¬ 
ther that you desire me to do. When finished with the 
enclosed photograph please return it to me. 

Verv trulv vours, 

/%/ Walter H. Bolkovatz 
WHB:tmp Walter H. Bolkovatz” 

In a preceding telegram to Mr. Cornell dated November 
27, 1950 (O'B Ex. 53-a), Mr. Bolkavatz had spelled Mrs. 
Irving’s maiden name “Bownes” instead of “Bowns” as 
set forth in the above-quoted letter. 

Enclosed in the above-quoted letter was the photograph 
mentioned in the fifth paragraph thereof; patently 
3272 an old photograph on cardboard mounting of an at¬ 
tractive voung woman well-dressed in the stvle of 
her day, perhaps of the era of the “Gay Nineties”, and on 
the reverse side there of was the printed advertisement of 
the photographer “Loeffler’s Portrait Gallery, Bay Street, 
Corner Grant, Tompskinsville, S. I.”, (Staten Island). Mr. 
Cornell then took the photograph to the home of Mrs. 
Ann O’Brien in Yonkers, New York, on which occasion 
there were also present Mrs. O'Brien’s two married daugh¬ 
ters, Mrs. Mary Reagan and Mrs. Nellie O’Brien, and Mrs. 
Anh O’Brien immediately identified it as a photograph of 
her sister Ellen Sullivan Monahan who died in New York 
on March 24, 1907 and whose two children she had raised 


51 


after her death. At the same time, her daughter, Mrs. 
Nellie O'Brien, produced from an adjoining room an exact 
duplicate in every detail of the photograph which had been 
received from Mrs. LaPointe, which duplicate had been 
in the possession of the O'Brien family for many years 
(Tr-2794; 2855) without any knowledge that there was a 
further copy outstanding in the hands of anyone else. The 
duplicate photographs are numbered O’Brien Exhibits 49 
and 50. After the discovery of the duplicates, the O’Brien 
daughters made a further search of their mother’s pos¬ 
sessions at her home and located another ancient photo¬ 
graph of a person who was thought by Ann O’Brien to 
be Susan Sullivan Irving (O’B Ex. 57) and an old tintype 
photograph of two women, (one standing ond one seated, 
Tr-2865), the person standing being identified by Ann 
O'Brien as Ellen Sullivan Monahan, the other woman be¬ 
ing unidentified (O’B Ex. 58). When Mrs. LaPointe was 
shown O’Brien Exhibit 57, the photograph which, as afore¬ 
said, had always been kept amongst the other family photo¬ 
graphs in the O’Brien home in Yonkers, New York, she 
immediately identified it as a photograph of her mother, 
Susan Irving, and seemed visibly affected at seeing it for 
the first time, as she stated (Tr-29S9). This photograph of 
her mother was taken at the Dana Art Gallery, 14th Street 
and 6th Avenue, New York, as shown by the printing on the 
reverse side. Lettie LaPointe also identified the person 
seated in the tintype photo (O’B Ex. 58) as her mother 
(Tr-2989) and stated also that she had never before seen it. 

Mrs. Margaret Letitia (or Lettie) LaPointe, the daugh¬ 
ter of Susan Irving, came from Anaconda, Montana to 
Washington to give her testimony on May 22, 1951. She 
was a quiet, reticent witness but seemingly honest 
3273 and forthright and willing to tell as much as she knew 
of the facts. She frankly admitted that she knew 
very little about her mother’s past life prior to the time 
she came to Anaconda, Montana, in 1888 shortly after 
her father came there from Staten Island immediately fol- 
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lowing their marriage to work at his trade as a copper¬ 
smith for the Anaconda Copper Mining Company, and to 
find a place for them to live. Mrs. LaPointe stated that 
her father had told his friends in Anaconda “that he had 
married a New York girl” and that it was taken for granted 
forever after amongst their friends in Anaconda that her 
mother had been born in New York. Mrs. LaPointe was 
vague in her recollection as to whether her mother had ever 
told her that she had been married in and had come west 
from Staten Island; instead she generally told her that 
she had been married “in the East” (Tr-3013) and had 
come from there; however, she did have friends in Staten 
Island (Tr-2958). From the testimony, it appeared that 
her mother, Susan Irving, for some reason had wished to 
blot out her past life prior to Anaconda and was reserved 
and distant about it. Nearing the end of her testimony, 
Mrs. LaPointe volunteered, “I can’t understand whv I 
have not heard of mother’s past. They lived their own 
lives, and I never questioned it. I took it for granted that 
was their life from then on, and it was not up to me to go 
into their past if they didn’ want to talk about it. I may 
have been wrong in doing that; I don’t know. But I think 
if my mother wanted me to know things, she would have 
told'me herself”. (Tr-3090) 

The testimony of Lettie LaPointe and the proof intro¬ 
duced in support thereof disclosed (O’B Ex. 36) that Susan 
Sullivan, aged 24, single, no occupation, birthplace Cork, 
Ireland, father’s name Patrick Sullivan, mother’s name 
Nellie Collins, married Joseph Irving, aged 26, single, oc¬ 
cupation coppersmith, birthplace Ireland, father’s name 
Daniel Irving, mother’s name Margaret Simpson, on May 
6,1888 at the Borough of Richmond, New York. They were 
married by the Reverend J. S. Willdridge, apparently not 
a member of the Catholic faith. The age of the bride (24) 
did not coincide with her baptismal certificate (December 
12,1862), being short about l 1 /* years (not surprising at a 
woman’s marriage). The fact, however, that Susan broke 
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away from the Catholic faith to be married by a minister 
may have accounted for the rift in the family, although such 
can only be surmised, there being no testimony on 
3274 that score. However, the record shows that she 
never rejoined the Catholic Church. She quickly fol¬ 
lowed her husband to Anaconda, Montana, where she lived 
uninterruptedly, in the Episcopal faith, for 61 years until 
her death on April 19,1949. Two children were born of the 
marriage of Susan Sullivan and Joseph Irving, both of 
whom were baptized and reared in the Episcopal Church. 
The first, a son, Ambrose, was born in Anaconda on Jan¬ 
uary 14, 1S89 and died there on September 17, 1915; the 
second child being the witness, Margaret Letitia (or 
Lettie), who was born in Anaconda on December 21, 1890, 
and married Paul LaPointe, a newspaper printer, there on 
June 22, 1920. Joseph Irving died at Anaconda on Octo¬ 
ber 14, 1932, and Susan Irving died, as aforesaid, on April 
19, 1949. 

A considerable number of discrepancies, some important 
and some otherwise, appear in the exhibits presented on be¬ 
half of the Susan Irving claim. It would be repetitious to 
attempt to set forth all of the slight discrepancies found 
in the various state, county and government certificates 
filed as exhibits in connection with the Susan Irving claim 
or, indeed, with many of the other claimants, for to do so 
would simply emphasize the inaccuracies in the compila¬ 
tion and maintenance of government vital statistics rang¬ 
ing from towns and counties to national levels. On the 
other hand, many inaccuracies in such statistics can be 
traced to information ignorantly or haphazardly furnished 
by the original informant. 

The most glaring inconsistency in the Susan Irving proof 
is the use therein of another name than Sullivan as the 
maiden name of Susan. Mrs. LaPointe stated that her 
mother had informed her that her maiden name was 
“Bawn”. The marriage record of the LaPointes (O’B 
Ex. 41) issued by the Clerk of the Third Judicial District 





Court, Powell County, Montana, discloses her mother’s 
maiden name to be “Susan Baeur” although Mrs. LaPointe 
insists that she gave the name as “Bawn” to the marriage 
license clerk (Tr-2773). The certificate of death of Susan 
Irving issued by Deer Lodge County, Montana, (O’B Ex. 
42) shows her father’s name as “Bowns”, and the certifi¬ 
cate further shows that the informant was Mrs. Paul La- 
Pointe. Mr. Bolkavatz’s above-quoted letter states that 
Mrs. LaPointe advised him on November 28, 1950, that as 
far as she knew her mother’s maiden name was “Bowns” 
while in his telegram of the day before (O’B Ex. 53-a) he 
spelled the name “Bownes”. The date and place of 
birth for Susan Irving varies in most of the exhibits. 
3275 The marriage certificate for Susan gives informa¬ 
tion within a year and a half of her correct age and 
her birthplace is correct (Cork, Ireland); her death certi¬ 
ficate (information furnished for same by Mrs. LaPointe) 
discloses her date of birth as December 23, 1868 (it should 
have been December 12, 1S62), and her birthplace as New 
York instead of Ireland; the Twelfth U. S. Census enumera¬ 
tion for Anaconda, Montana, as of June 30, 1900, shows her 
date of birth as December, 1869 instead of December, 1862 
and her place of birth as New York, and New York is also 
given as the place of birth of both of her parents whereas 
it should have been Ireland for all three. The Thirteenth 
Census as of April 16, 1910 for Anaconda gave Susan’s age 
as 41 (should have been 47), her birthplace as New York; 
the birthplace of her father as “Irel. English” and the 
birthplace of her mother as New York (again the record 
should have been Ireland for all three); the Fourteenth 
U. S. Census for Anaconda as of January 21, 1920 gives 
her age as 51 (should have shown 57) but for the first time 
her place of birth was correctly shown as Ireland; however, 
both her parents are shown therein as having been born 
in Scotland whereas Ireland would have been correct. The 
Fifteenth Census at Anaconda as of April 2, 1930 showed 
Susan’s age as 61 (should have been 67) and her birthplace 
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as North Ireland which was only partially correct, and on 
this census her father and mother were inconsistently 
shown as having been born in England. On the other hand, 
manv of the enumerations shown in the exhibits coincided 
with the known facts of Susan Sullivan and to some ex¬ 
tent more than balanced the inconsistencies. 

Returning again to the enigma of the “Sullivan” and the 
“Bawn” maiden names in connection with Susan Irving, 
Lettie LaPointe testified that after she learned of this 
estate she wrote to her aunt, Ann O’Brien, for the first 
time, on December 26, 1950, mainly for the purpose of ob¬ 
taining any information she may have had regarding the 
name “Bawn”, and the correspondence was introduced 
into the record (O’B Ex. 66, 67, 68, Tr-3043). A portion 
of Lettie LaPointe’s letter addressed to “My dear Aunt” 
read as follows: 

“I always thought mom’s name was Sullivan when 
I was a youngster, but when my husband and I were 
married, mom said to give her name, Susan Bawn, I 
never thought of asking her why she didn’t use the 
name Sullivan, then when she passed away I was so 
upset I couldn’t even think and Bawn was the name I 
gave. 

Would it be an old family name, do you know? * •” 

3276 The answer came from Helen O’Brien (Ann 

O’Brien’s daughter) on January 19, 1951. Speak¬ 
ing of Patrick Sullivan, the father of Ann O’Brien and 
Susan Sullivan Irving, Helen O’Brien in her answer to 
Lettie LaPointe wrote— 

“Mother always said that your mother was his favor¬ 
ite and that brings up the name ‘ ‘ Bawn ’ ’. Their fath¬ 
er was called Patsy Sullivan Bawn (Bawn meaning 
White or Light—he had light hair) to distinguish him 
from another Patsy Sullivan who had dark hair—so 
that probablv explains whv vour mother said 
‘Bawn’ # *”/ 




In her reply to the above letter, Lettie LaPointe on Jan¬ 
uary 29, 1951 wrote to Ann O'Brien and her daughter; 

“I was so happy to find out about the name “Bawn”. 
I knew mom wouldn't change her name to other than 
a family name of some kind. I went right in and ex¬ 
plained it to the lawyer they are writing to here. I 
just couldn't have mom’s name questioned in any way. 
She was so kind and sweet to everyone. He was very 
nice and seemed to understand how I felt about it.* *” 

Thus, the above was the only explanation Lettie LaPointe 
had as to why her mother had changed her maiden name 
from Sullivan to Bawn when she left New York in 1S88 
upon her marriage. Ann O'Brien made no mention of it 
upon the two occasions when she testified although no in¬ 
quiry was made of her on the point since the Sullivan name 
was not in question until after her testimony had been con¬ 
cluded. 

The explanation when given seemed somewhat fantastic 
and unworthy of consideration by the Special blaster but 
a further study of the nomenclature and derivation of sur¬ 
names in common use in Ireland lends considerable cred¬ 
ence to the theory that Susan Sullivan Irving’s father, who, 
according to the letter of Helen O'Brien, was light-haired, 
could have been known in his community as Patrick Sulli- 
van-Bawn to distinguish him from another Patrick Sulli¬ 
van who was dark-haired because of the innumerable fami¬ 
lies in small Irish communities bearing the same surname 
of Sullivan. 

The interesting volume heretofore mentioned and filed 
in the cause as Collins Exhibit 64, entitled “Varities and 
Synonyms of Surnames and Christian Names in Ireland 
for the Guidance of Registration Officers and the Public 
in Searching the Indexes of Births, Deaths and Marriages” 
by Robert E. Matheson, Registrar General at Dublin, pub¬ 
lished in 1901, admissible in evidence as a historical docu¬ 
ment, (Montana Power Co. v. Federal Power Corn- 
3277 mission—S7 App. D.C. 316) supports the contention 
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of the use of different names interchangeably, and 
the not uncommon use of prefixes for identification. Speak¬ 
ing of the interchangeable use of English and Irish names, 
the author explains on page 21 that the Irish word “ban” 
is defined in English as “White” and that, therefore, the 
Anglicised Irish form of the English surname “White” 
may be “Banane, Baun or Bawm”. Then, in his discussion 
of prefixes to family names he gives the following on page 
10 as an example: 

“The Registrar of Moira District has supplied an 
interesting note regarding various prefixes to the name 
Lavery. He states:—‘Of Laverys there are several 
races in this vicinity, all having prefixes, and all rigid¬ 
ly denying relationship or common descent. They are 
Baun-Lavery (Baun meaning White); Roe-Laverv 
(Roe meaning Red); Trin-Laverv and Hard-La very. 
Of these Baun is the most usually or persistently ad¬ 
hered to, so much so that several people about here are 
known only by their prefix, as Charley, Ned, or Dan 
Baun. Many people would not know where any of 
these people lived were you to call them by the name 
Lavery without the prefix; indeed the last-named man 
in the above samples denies the Lavery altogether. Of 
Roe-Laverys, none now use the prefix that I am aware 
of. One man (who died recently at a very advanced 
age) used to be called Hugh Roe simply. His sons are 
simple Laverys and never have I heard them referred 
to as Roes’.” * # * * 

“The Registrar of Aghalee District also reports that 
the prefix Baun is used in his district with the name 
Lavery, and that Trin-Laverv and Armstrong are 
used interchangeably.” 

(The author, in a footnote, explains the prefix 
“Trin” or “Trvn” used above as probably the angli¬ 
cised form of an Irish word meaning “strong”.) 

The Registrar General, discussing affixes on pages 11 and 
12, states that affixes are found either separately or in com¬ 
bination with the surname, and he says (p-11): 


“In some districts where there are many families 
of the same name, additional names are given for pur- 
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poses of distinction, and these names frequently ap¬ 
pear in the Index—thus:- 

Ryan— Ryan (Slater) 

Sullivan — Sullivan (Magrath) ” 

• • * • 

“The Registrar of Castlebar No. 1 District reports:- 
‘Joyce, a very common name, is distinguished by af¬ 
fixing father's name, e.g., Tom Joyce (Tom), Tom 
Joyce (Martin) and in many cases further distin¬ 
guished by any peculiarity or complexion, colour of 
hair, or special dress, or if exceptionally tall, and those 

are transmitted in the Irish language/ 

327S The Registrar of Tousist District (Kenmarc 

Union) furnishes the following note:—‘The name 
Sullivan being exceedingly common, it is often omitted, 
and the Christian name of father (or mother) substi¬ 
tuted, e.g., Johnny 0Molin’, ‘John William’, or name 
of farm as ‘Dan Rusheen’, etc. 

Occasionally the complection of the members gives 
a surname to the family, e.g., Mike Bawn, or a distinc¬ 
tion is made as ‘Shawn Og’ (meaning) ‘Young John’.” 

* # * 

“The Registrar of Sneem District, in Kenmare 
Union, reports ‘Dorohy’ is applied to Sullivan, such as 
Sullivan Dorohy, also ‘Mountain’, as Sullivan Moun¬ 
tain, and the other Sullivans are called after the lo¬ 
cality they live in, etc., as ‘Sullivan Glanac', Sullivan 
Brachae’, ‘Sullivan Dillough’, Sullivan Budoch’.” 

• • • 

“Sometimes the affix entirely displaces the surname. 
A certificate of a marriage came under examination in 
the General Register Office, in which the bridegroom’s 
name was given as ‘Patrick Sullivan’, and his father’s 
name as ‘Patrick Cooper’. On inquiry it was ascer¬ 
tained that the father’s real name was Patrick Sul¬ 
livan (Cooper). * * • ” 

More examples could be given from this valuable work but 
the Special Master is of the opinion that the excerpts will 
disclose conclusively that it is not unusual for Irish families 
of exceedingly common surnames such as that of “Sulli- 
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van” to adopt or be know by certain descriptive prefixes 
or affixes to distinguish them from the many other families 
in the same community with whom, in most instances, they 
are not related. 

The Special Master is therefore of the opinion, based on 
the evidence and the particular circumstances herein, that 
the father of Susan Sullivan Irving, Patrick Sullivan, was 
also known as Patrick Sullivan-Bawin in his community, 
and that for reasons known only to herself and to others 
unknown or now deceased, said Susan Sullivan, when she 
married Joseph Irving in New York in 1888, under circum¬ 
stances which indicated a family cleavage, and with her 
husband took up a new abode in Anaconda, Montana, 
dropped her Sullivan maiden name in favor of the affix to 
it, “Bawn”. 

The Special Master is, therefore, of the opinion that 
Susan Sullivan Irving, as one of the daughters of the mar¬ 
riage of Patrick Sullivan and Ellen Collins, was a surviving 
first cousin of James L. Collins, deceased. It should 
3279 be further noted in this connection that the only 
persons whose shares are affected and diminished 
(in addition to that of the estate of Catherine Sullivan, de¬ 
ceased) are Ann O’Brien and Jeremiah Sullivan who are 
in accord with the claim of the Susan Irving estate. 

The Letter from Julia Connor to Andrew Collins 

It is interesting, at this point, to direct further attention 
to the illiterate but revealing letter of October 25,1885 from 
Julia Connor of Addison, New York, to her “cousin” An¬ 
drew Collins in Washington which had remained in his 
family for so many years (Witman Ex. 15) and to compare 
some of its statements with the evidence brought out by 
claimants Nellie Collins, et al., and O’Brien and Sullivan 
at the hearings, for despite the fact that Maurice O’Connor 
and Catherine Witman produced an infinitesimal amount 
of evidence in the manner of genealogical proof to support 
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their claims of relationship as second cousins of propositus 
by reason of being the children of the writer, Julia Connor, 
the fact remains that the letter in itself presents consider¬ 
able justification for the opinion that said Julia Connor 
(who died May 20, 1917—Witman Ex. 9) was, in fact, a 
first cousin of Andrew Collins, and a second cousin (or first 
cousin once removed) of Andrew’s son, James L. Collins, 
said relationship stemming from the apparent fact that 
Julia Connor’<s mother, Hanora Minihane-Driscoll McCar¬ 
thy, was a sister of Ellen Minihane who married Jeremiah 
(Darby) Collins, the father of Andrew Collins. 

Julia Connor’s letter (Witman Ex. 15) reads as follows: 

“Addison 
Oct the 25, 1885 

Dear Cousin 

I received your letter last night i thought i would 
not keep you surmising who i was anny longer then i 
could help my mother is a Minihane Driscoll from 
White castle east of Schull her fathers name was Jere¬ 
miah Driscoll and her mothers Margret Cane she came 
to this country when she was 18 years in company with 
3 cousins Dan Driscoll and 2 sisters and their husbands 
Jones and Xeugent they parted in Canida she went 
to Rochester expecting to find her sister Johana but 
she had gone to New York this is about 48 or 9 years 
ago and she got married 44 years ago to Michael Mc¬ 
Carthy a blacksmith that lived in Carawella (?) not 
far from whare she lived i am their oldest child she 
3280 used to here from Ireland ocasionly about 4 years 
ago she heard she had one sister and 3 children be¬ 
long to another sister my mother wrote to the Parish 
priest of Schull they got her letter in A bury her sister 
is Mrs. William heart of Gurthnamona and your 
brother Michael Collins and his two sisters Mrs. Sul¬ 
livan and Driscoll they write ocasionaly. 

We had a letter from each of them last spring your 
Brother Michael said he received a letter from you 
and he sent us vour address we thought he told vou 
about us but we must excuse him poor man he is the 
only one that gives us anny information whatever this 
Michael Brown is another Sisters son that lived in 
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ballydehob also their was 7 sisters of them two married 
to men by the name of Brown two to Colinses one to 
Heart one to Sullivan and my mother she said your 
mother had 3 children when she left their 2 boys and 
a girl she heard the girl died I dont know of annv more 
information that i can give about them. I have never 
lived out of this state i have been in Pennsylvania 
and Ohio on a visit now you can see who i am if you 
are the right man and if not pies write and i will be 
more than obliged to you but i think i am rite. I also 
think i gave you quite a history. 

Direct to Thomma'S Connor 
Addison 
Steuben N.Y.” 

’Write soon 
Julia Connor 

Mrs. Connor’s apparent lack of education did not con¬ 
ceal the clarity of her thought in her painstaking effort, nor 
was she in error, as was first thought by many of the parties 
to this controversy, when she stated in her letter that her 
mother was a “Minihane Dri-scoll” but that the parents of 
her mother were Jeremiah Driscoll and Margaret Cane 
(an apparent inconsistency). An exhaustive search of the 
records of vital statistics both civil and ecclesiastical con¬ 
cerning the innumerable Driscoll families in County Cork 
failed to disclose a family connection with anyone by the 
name of Andrew Collins, but a search under the name 
“Minihane” supplied the long-sought answer as to the iden¬ 
tity of Andrew Collins, the father of James L. Collins, when 
discovery was made of the record of the marriage on Feb¬ 
ruary 9, 1823 of Ellen Minihane to Jeremiah (Darby) Col¬ 
lins (O’B Ex. lS-a); the birth of their son, Andrew Collins, 
on September 23, 1826 (O’B Ex. 18-b) and the resulting 
lengthy chain of evidential proof leading to the final decision 
of the Special Master as set forth herein. All circumstances 
seem to indicate that the seven Minihane Driscoll sisters 
mentioned in Mrs. Connor’s letter used “Mini- 
3281 hane” as their maiden name rather than “Dris- 
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coll” following the Irish custom of using, in some 
instances, different surnames interchangeably (the addi¬ 
tional surname generally being that of an ancestor) in 
order to distinguish the members of the many families of 
the -same surname, such as Driscoll, in a particular locality, 
Driscoll being an extremely common name in County Cork. 
Thus, while only one Driscoll was found to be connected 
with the Collins family in question here, (that of John Dris¬ 
coll who married Catherine Collins, one of the daughters 
of Jeremiah (Darby) Collins and Ellen Minihane), the 
Minihane name appeared constantly in connection with the 
vital statistics of the Collins family of the generation men¬ 
tioned in Mrs. Connor’s letter. The name of Darby (Jere¬ 
miah) Minihane appears as a witness on the marriage cer¬ 
tificate of Jeremiah (Darby) Collins and Ellen Minihane 
(O’B Ex. lS-a); the name of Kate Minihane appears as a 
sponsor on the baptismal certificate of John Collins, son of 
Jeremiah (Darby) Collins and Ellen Minihane (O’B Ex. 
lS-c); Margaret Minihane appears on the baptismal cer¬ 
tificate as the sponsor of another son, Cornelius Collins 
(O’B Ex. lS-d): Ellen Minihane was a sponsor at the bap¬ 
tism of a daughter, Catherine Collins (O’B 7x. 18-e); Anne 
Minihane was one of the sponsors at the baptism of the 
twin sons, Michael and Jeremiah Collins (O’B Ex. 18-g); 
and Ellen Minihane was again a sponsor at baptism for 
Ellen Driscoll, a daughter of the marriage of Catherine 
Collins (daughter of Jeremiah (Darby) Collins and Ellen 
Minihane) to John Driscoll (O’B Ex. 18-s). All of these 
coincidences would seem to remove any doubt but that the 
Collins family and the Minihane family were extremely 
close in their relationship. 

Further in the above-quoted letter of Mrs. Connor to 
Andrew Collins appears the following (with text, spelling 
and punctuation corrected): 

“About four years ago (1881) my mother heard she 
had one sister and three children belonging to another 
sister (in Ireland) and she wrote to them through the 
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Parish priest of Schull. They got her letter in a hurry. 
My mother’s sister is Mrs. William Hart of Gort- 
namona and the other sister’s 3 children are your 
brother, Michael Collins, and his two sisters, Mrs. Sul¬ 
livan and Mrs. Driscoll. They write occasionally. We 
had a letter from each of them last spring. Your 
brother Michael said he had received a letter from vou 

w 

and he sent us your address. We thought he had told 
you about us but we must excuse him, poor man, he is 
the only one who gives us any information whatever.” 

3282 This Excerpt dovetails with the evidence presented 
by Ann O’Brien and Jeremiah Sullivan in support 
of their claim. First, Mrs. Connor’s mother’s sister (Mrs. 
William Hart of Gortnamona) was Margaret Minihane 
whose name appears as one of the sponsors at the baptism 
of John Collins, a son of her sister, Ellen Minihane Collins 
(O’B Ex. 18-c), and who married William Hart in the Par¬ 
ish of Schull, County Cork, on February 3, 1831 as shown 
by the certificate of marriage filed as O’Brien Exhibit 18-w, 
which certificate also discloses that a Michael Collins and a 
John Minihane were witnesses. Furthermore, O’Brien Ex¬ 
hibit 34, a certificate of death, on August 6, 1887, of said 
Margaret Hart at Gortnamona, at that time a widow, aged 
70 years, discloses that the informant and the person pres¬ 
ent at death was Ellen Sullivan, of Ballydehob, a niece of 
Margaret Hart and the mother of the claimants Ann 
O'Brien and Jeremiah Sullivan. Secondly, the three chil¬ 
dren of her mother’s sister mentioned by name in the ex¬ 
cerpt above were the children of Ellen Minihane’s marriage 
to Jeremiah (Darby) Collins, to wit, Michael Collins, Ellen 
Collins Sullivan, the mother of Ann O’Brien and Jeremiah 
Sullivan, and Catherine Collins Driscoll, incidentally, the 
only three of the seven children of the Jeremiah (Darby) 
Collins-Ellen Minihane marriage who, according to the evi¬ 
dence, were at that time living in Ballydehob, Parish of 
Schull. Another important angle brought out in the above 
excerpt is that Michael Collins, the brother of Andrew Col¬ 
lins and of Ellen Collins Sullivan (said Ellen Collins Sul- 
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livan, as aforesaid, being the mother of claimants Ann 
O'Brien and Jeremiah Sullivan) gave to Julia Connor the 
Washington address of Andrew Collins, to wit, 425 Wash¬ 
ington Street, Washington, D.C., and she stated further 
that Michael Collins had informed her that he had received 
a letter from Andrew Collins. 

Mrs. Connor stated further in her letter that her mother 
was one of “seven sisters, two married to men by the name 
of Brown, two to Collinses, one to Hart and one to Sullivan, 
and her mother” married to Michael McCarthy. Besides 
Mrs. Connor's mother who, as aforesaid, married Michael 
McCarthy under the maiden name of “Hanora Driscoll” 
however, (Witman Ex. 4) at Saint Patrick’s Catholic 
Church at Rochester, New York on January 7, 1S40, one of 
the seven sisters who married “a Collins” is identi- 
32S3 fled as the “Ellen Minihane” who married Jeremiah 
(Darby) Collins (O’B Ex. lS-a) on February 9,1823 
in Schull Parish, and the sister who was married “to Hart” 
is identified as the “Margaret Minihane” who married 
William Hart on February 3, 1S31 in the Parish of Schull. 
Those of the seven sisters who remained unidentified, there¬ 
fore, are two married to “Brown”, one married to another 
“Collins” and one married to a “Sullivan”, as set forth 
in the letter, but the vital statistics of the three marriages 
above identified are sufficient to indicate clearly that three 
of the seven “Minihane Driscoll” sisters used the maiden 
names “Minihane” and “Driscoll” interchangeably dur¬ 
ing their lives, following the custom sometimes used in Ire¬ 
land for identification, as set forth in the volume “Official 
Varieties and Synonymes of Surnames and Christian 
Names in Ireland” by Barrister General Matheson (Col¬ 
lins Ex. 64), all of which lends further credence to the Ann 
O’Brien-Jeremiah Sullivan claim. 

The last statement in the letter to the effect that Mrs. 
Connor’s mother had informed her that when she left Ire¬ 
land “4S or 49 years ago”, (i.e., 48 or 49 years before 1885, 
the date of the letter) or in the year 1837, “your mother” 


(meaning Andrew Collin’s mother, Ellen Minihane) had 
three children, two boys and a girl, and that she had heard 
that the girl died, cannot be reconciled as the evidence 
shows that at that time Ellen Minihane had five children 
living with her in Ballydehob, to wit, Andrew, John, Cor¬ 
nelius, Catherine and Ellen, and only one child, a son, Jere¬ 
miah, the twin brother of Michael, may have been deceased 
as of the year 1837, he having been born November 3, 1837 
and having died in infancy, exact date of death being un¬ 
known. While such might constitute a somewhat artificial 
solution, it is not beyond the realm of possibility that since 
the informant, Mrs. Connor’s mother, had left Ireland 4S 
or 49 years before 1885, her memory, so many years later, 
may not have been clear as to how many children her sister, 
Ellen, had when she left in 1836 or 1837. 

The above evidence adduced at these hearings in explana¬ 
tion of it more than 65 years after Mrs. Connor’s letter was 
written to Andrew Collins would appear to explain why 
he and his family treasured it for the rest of their lives for, 
as aforesaid, there appears to be little doubt but that Julia 
Connor was a first cousin to Andrew Collins, the father of 
James L. Collins, and was, as of the year 1885, giving him 
the latest information she possessed of his own rela- 
3284 tives in Ireland. The fact that Andrew Collins ap¬ 
parently knew so little concerning his relatives in 
Ireland since his departure from there in 1S57 is not sur¬ 
prising when consideration is given to the fact that neither 
he nor his wife nor any of his brothers or sisters except 
one (Catherine) ever learned to read or write during their 
lives. 

Findings of Facts 

From a careful consideration of all of the proven facts 
and the chain of circumstances reported above, the Special 
Master finds that James L. Collins, deceased, left surviving 
him no children, decendants, father, mother -sister or 
brother, or decendant of a sister or brother, or aunts or 
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uncles, but did leave surviving him four first cousins whose 
names are as follows: Susan S. Irving, Catherine Sullivan, 
Ann O’Brien and Jeremiah Sullivan, the first two named, 
however, (Susan S. Irving and Catherine Sullivan) having 
died intestate since the death of said James L. Collins. The 
legal representatives of the estate of Susan Sullivan Irving, 
deceased, and Catherine Sullivan, deceased, did not request 
and were not so made intervenors in this case by order of 
Court: the relationship of their decedents was originally 
developed through the testimony before the Special Master 
of intervenors O'Brien and Sullivan on their own behalf; 
however, intervention by them by court order was not a 
prerequisite for this decision in their favor in view of the 
fact that the original order of Court of December 17, 1947 
appointing the Special Master directed him to take evidence 
and to make a finding as to who are the next of kin of 
James L. Collins, deceased, entitled to share in the distri¬ 
bution of his estate. This, he has done; in any event, in 
the absence of a finding as to the total number and rela¬ 
tionship of the distributees to the propositus, no fractional 
share for each could be determined. 

The Special Master further finds that no persons other 
than the above four mentioned first cousins, and Rosa 
Grubbs, also known as Rosa Collins, whose claim as a 
daughter was denied in the first Report and Award of the 
Special Master, claimed to be related to James L. Collins, 
deceased, in a closer degree than that of a second cousin, 
and in view of this fact the Special Master finds it 
32S5 unnecessary to set forth in detail herein or to make a 
finding thereon of all of the voluminous evidence sub¬ 
mitted on behalf of intervening Claimants Nellie Collins, 
John Cohane, (since deceased) Mary L. McGrath, Alice E. 
Carr, Margaret Grover, Mary Jane O’Callaghan and the 
estate of Patrick John O’Callaghan, deceased, all of whom 
claimed to be related to propositus as second cousins, or of 
intervening claimants Maurice O’Connor and Catherine 
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Witman who, likewise, claimed to be related to propositus 
as second Cousins. 

The Special Master further finds that no testimony, evi¬ 
dence or proof presented by any claimant, or otherwise, at 
the hearings following the reopening of this case operated, 
in any manner, to affect favorably those vrhose claims as 
heirs at law or next of kin were denied by the Special 
Master in his first Report and Award filed herein, and the 
Special Master, therefore, affirms herein his findings made 
as to them and each of them in his said first Report and 
Award. 

Since the Special Master’s finding herein that said James 
L. Collins did leave surviving him the four above-men¬ 
tioned first cousins and, as such, entitled to his estate, the 
Special Master must reverse and hold for naught his find¬ 
ings of fact and conclusions of law made in his first Re¬ 
port and Award filed herein that the Government of the 
District of Columbia takes the estate as escheatee in ac¬ 
cordance with the provisions of Title 18, Section 717, Dis¬ 
trict of Columbia Code, 1940, as amended by the Act of 
June 26, 1934 (48 Stat. 1230), and said Special Master will 
hold in lieu thereof that said provisions are not applicable 
to this estate in view of the findings, and that the District 
of Columbia, therefore, takes nothing. 

Conclusions of Law 

The Special Master has reached the following conclu¬ 
sions of law, winch he respectfully recommends to this 
Honorable Court, namely: 

That distribution of the entire estate of James L. Collins, 
deceased, winch consists of personalty only, shall be 
3286 made in four equal shares to the following persons 
found to be surviving first cousins of said decedent, 
namely: 

1. Susan S. Irving, (died April 19, 1949) 

payable to Lettie Irving LaPointe, administratrix, 
515 Hickory Street, 

Anaconda, Montana; 
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2. Catherine Sullivan, (died April 25, 1948) 

formerly of 158 Ridge Avenue, 

Yonkers, New York 

payable to the legal representative of her estate; 

3. Ann O'Brien, 

15S Ridge Avenue, 

Yonkers, New York; 

4. Jeremiah Sullivan, 

Church Road, 

Ballvdehob, County Cork, Ireland. 

The Special Master finds that said four persons are the 
onlv first cousins who survived said James L. Collins, de- 
ceased, who died on April 14, 1946, and that by reason of 
the provisions of Title IS, Section 711, Code of Law for 
the District of Columbia, 1940 Edition, they are entitled 
to the entire estate to the exclusion of collateral relations 
of a lesser degree, there being, by said statute, no repre¬ 
sentation allowed among collaterals. 

That the previous denial by the Special Master in his 
first Report and Award filed herein on August 19, 1948 of 
any and all claims as heirs at law and next of kin of said 
James L. Collins, deceased, as shown therein, be affirmed 
by this Amended Report and Award. 

That in view of the findings of fact and conclusions of 
law herein, the previous finding of the Special Master in 
favor of distribution of the entire estate to the Govern¬ 
ment of the District of Columbia as escheatee be reversed 
and held for naught. 

Theodore Cogswell 
Special Master 


October 31,1951. 
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APPENDIX. 

Pertinent Docket Entries. 

(Page 67,500 V). 


1952 
July 18 


Aug. 14 
Aug. 22 


Aug. 25 
Aug. 25 

Sept. 2 

Sept. 19 
Sept 23 


Order overruling all exceptions and objections 
to original Report and Award and amended re¬ 
port and award, and ratifying and confirming the 
original report and award of the Special Master 
as amended by the amended report and award. 

Notice of appeal from William B. Collins indi¬ 
vidually and as trustee filed. 

Notice of appeal from William B. Collins, an in¬ 
dividual heir appearing in proper, William B. 
Collins, trustee of Jeremiah F. Collins et al 
mailed to Al Philip Kane, John J. Carmody, 
Ralph D. Quinter, Julius Aronoff, John T. Reges 
and Myer Sawyer. 

Designation of record by attorneys for appel¬ 
lants. 

Motion of Attorneys for appellants for an order 
authorizing transmittal of original papers and 
exhibits to the United States Court of Appeals, 
filed with points and authorities. 

Designation of record filed by William B. Collins, 
in proper person and as trustee for Jeremiah F. 
Collins, et al, claimants, appellants. 

Order extending time for filing record on appeal, 
to October 31st, 1952. Consents given. 

Motion of William B. Collins in proper person 
and as trustee for an extension of time for filing 
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1952 

Sept. 23 

Oct. 23 
Oct. 28 

Oct. 29 


Pertinent Docket Entries. 


record on appeal to and including October 28, 
1952, filed with points and authorities. Copies 
mailed to A1 Philip Kane et al. 

Order granting William B. Collins, appellant 
until October 28, 1952, to docket record in Court 
of Appeals. 

Order authorizing transmission of original pa¬ 
pers and exhibits to U. S. Court of Appeals. 

Motion of William B. Collins individually and as 

90 

trustee for Jeremiah F. Collins et al and in 
proper person for an extension of time for filing 
and docketing record on appeal to November 12, 
1952, filed with points and authorities. Copies 
mailed to Al Philip Kane, Esq., et al. 

Order extending time for filing record on appeal 
and docketing this action in the United States 
Court of Appeals to November 12, 1952. Con¬ 
sents given. 
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Order Authorizing Filing of Exhibits. 

Special Master’s Exhibit. 

Upon consideration of the letter application dated June 
14, 1948 Kirkland, Fleming, Green, Martin & Ellis, attor¬ 
neys for William B. Collins, et al, for the filing of 14 Ex¬ 
hibits (the same being Exhibits numbered 8 to 21 inclusive) 
on behalf of claimant, William B. Collins, it is by the Special 
Master this 29th day of June, A. D., 1948, 

Ordered, That the said Exhibits be received and filed as 
such. 

It is further ordered, That the written objections dated 
June 28th and 29th, 1948, respectively, of the Corporation 
Counsel of the District of Columbia and the attorneys for 
the administrators be and the same are hereby overruled 
and their exceptions will be noted. 


Theodore Cogswell, 
Special Master. 
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Exhibits. 

Wm. B. C. Ex. 1. 

Death Certificate of James Collins, No. 46. 

Male—25 years Res. Dorchester, Mass. 

Occupation—Laborer, Place of Death—Dorchester. 

Place of Birth—Ireland. 

Names and place of birth of parents—James Collins, Ire¬ 
land 

Disease or Cause of Death—Sunstroke 

Place of burial—Boston, Mass. Date of Death—July 12, 

1845. 

Wm. B. C. Ex. 3. 

Foreign Office states no Irish immigration records in 
this country and such records not kept by the U. K. Gov¬ 
ernment during the period in question. H. P. Fales, Ass’t 
Chief, Div. of Brit. Com. Affairs 

Wm. B. C. Ex. 9. 

Certificate of Baptism of Benjamin William Collins at 
Parish of New Market, County Cork, dated February 21, 
1841. 

Also Certificate of Marriage of James Collins and Julia 
Gorman, in Parish of New Market, Feb. 17, 1840. 

Wm. B. C. Ex. 10. 

Affidavit of L. J. Lambe, a geneologist, showing how the 
given name Patrick Lambe ran through five generations. 
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Exhibits. 

Wm. B. C. Ex. 11. 

Affidavit of Sister Mary St. Ursula showing an Andrew 
Collins, James’ brother, came to America. 

Wm. B. C. Ex. 12. 

Affidavit of Clara Collins showing her father, Benjamin 
W. Collins, wanted to go to Ireland to find out where his 
uncle Andrew Collins lived in America. 

Wm. B. C. Ex. 21. 

Marriage Certificate of Benjamin William Collins and 
Johanna Donahue at Sheboygan, Wisconsin on Dec. 26, 
1871. 


Wm. B. C. Exs. 13 to 20, incl. 

Baptismal Certificates of the eight children of Benjamin 
William Collins. 
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(Tr. 187) 


Excerpts of Testimony. 


Robert L. Collins. 

(The document referred to was thereupon marked 
William B. Collins Exhibit No. 1. for identification.) 


By Mr. Maulsby: 

Q. I show you what has been marked William B. Col¬ 
lins Exhibit No. 1 for identification and ask you if you can 
identifv it. A. Yes; I can. 

Mr. Maulsby: Let me show it to counsel for a 
second (handing document to counsel for the admini¬ 
strators.) 

By Mr. Maulsby: 

Q. Now, Mr. Collins, will you state what that is? A. 
That is the death certificate of James Collins, a certified 
copy, from the city of Boston. 

Q. Where did you obtain that? A. It was obtained in 
the city of Boston, Massachusetts. 

Mr. Maulsby: I offer this in evidence. 

Mr. Quinter: I object to that, Your Honor, first 
on the ground that it is not under triple certificate 
required by the code, and secondly, on the ground 
that James Collins has not been connected up in any 
way with the James L. Collins in this case. 

The Special Master: Mr. Maulsby, I call your 
attention to the fact at the time yon placed this 
witness on the stand you did not ask him whether he 
was the son of the claimant here. 
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Robert L. Collins — Direct. 


(Tr. 188) 

The Witness: Yes; he did. 

Mr. Maulsby: Yes, I did. 

The Witness: That was the first question he 
asked me. 

The Special Master: You are offering this in 
evidence as the death certificate of one James 
Collins? 

Mr. Maulsby: Yes; of one James Collins. 

The Special Master: For the record, what does 
the death certificate of a person by the name of 
James Collins prove in this case? 

Mr. Maulsby: That James Collins is the father of 
Benjamin William Collins, who was the father of 
the claimant in this case, Mr. William B. Collins. 
It is in no way connected with the decedent in this 
case; it is not one and the same person at all. The 
foundation that we have to lay for the introduction 
of this document could be proved by Mr. William B. 
Collins, the claimant, but inasmuch as the investiga¬ 
tion was made by his son, Robert, I have offered it 
at this time, so that you can receive it, if you choose, 
and after I have laid the foundation through Mr. 
Collins establishing that his grandfather was James 
Collins, it will be perfectly competent to introduce 
it in evidence then. I would prefer that it go in now 
however. I do not think the objections of the Cor¬ 
poration Counsel are valid in that respect. 

(Tr. 189) 

The Special Master: You claim this is the death 
certificate of the grandfather of the witness? 

Mr. Maulsby: It would be the great grandfather 
of the witness. 



Robert L. Collins — Direct. 


The Special Master: The great grandfather of 
the witness or the grandfather of William B. Collins, 
the claimant here? 

Mr. Maulsbv: Yes. 

Mr. Quinter: It certainly is not under triplicate 
certificate, if Your Honor please. 

Mr. Maulsbv: I will ask Corporation Counsel to 
waive that objection. 

The Special Master: You may lay the foundation 
so that it may be received as the certificate of death 
of the great grandfather of William B. Collins, the 
claimant here. 

Mr. Quinter: I again say that this is not a tripli¬ 
cate certificate. It is subject to that objection, and I 
object to the entrance of this as an exhibit. 

The Special Master: I will overrule the objection. 

Mr. Quinter: Your Honor will allow me an ex¬ 
ception? 

The Special Master: Yes. 

Mr. Maulsbv: Thank you, Your Honor. 


(Tr. 190) 

(The document referred to was marked “Wm. B. 
Collins Exhibit No. 1,” and made a part of this rec¬ 
ord.) 

By Mr. Maulsbv: 

Q. I will ask you now to read into the record the facts 
that are stated in that death certificate, which you obtained 
in Boston. A. Do you want me to read the complete cer¬ 
tificate or just the portions that are filled in? 

Q. I think the complete certificate. 

Mr. Carmody: I cannot hear the colloquy ensuing 
between counsel and the witness. 
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Robert L. Collins — Direct. 

Mr. Maulsbv: I beg your pardon. He asked me if 
I wished him to read the "whole thing, and I have in¬ 
dicated to him that I wish him to read the pertinent 
portions. 

The Witness: This is a death certificate from the 
Registry Department of the City of Boston: Certifi¬ 
cate No. 4855. “ County of Suffolk, Commonwealth 
of Massachusetts, United States of America. 

‘‘Certified copy of record of death in Office of 
the City Registrar. 

“I, the undersigned, hereby certify that I hold the 
office of City Registrar of the City of Boston, and 
have the custody of the Records of Births, Marriages 
and Deaths required by law to be kept in said City; 
and I certify that the following facts appear on said 
Records: 

“No. 46 Date of Death July 12, 1845 Name 
and Surname of Deceased James Collins 

(Tr. 191) 

“Sex male Age 25”—no months and no days. 

The name of the husband or wife is not given. 
The residence is given as Dorchester, Massachusetts. 
Occupation, laborer; place of death, Dorchester, Mas¬ 
sachusetts; place of birth, Ireland. 

Name and birthplace of parents, James Collins, 
father. It does not say “father” in the certificate, 
but apparently- 

Mr. Scalley: We object to what you are trying to 
read into the record. 

The Witness: Well, it says “Names and birth¬ 
places of parents,” and below that it says “James 
Collins”. 

The Special Master: That was an incorrect inser¬ 
tion there. 
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Robert L. Collins — Direct. 

The Witness: 1 ‘Disease or Cause of Death Sun¬ 
stroke Place of Burial Boston, Mass. Date of Rec¬ 
ord 1845. 

“Witness by hand and the seal of the City Regis¬ 
trar on this 14th day of March A. D. 1947. Michael 
J. Manning, City Registrar.’’ 

And it is sealed under the seal of the City of Bos¬ 
ton. 

By Mr. Maulsby: 

(Tr. 192) 

Q. Mr. Collins, did you make any investigation in the 
United States of the immigration and naturalization records 
and the shipping manifests in certain of the eastern sea¬ 
board ports? A. Yes; I did. I attempted to get immigra¬ 
tion records in Boston, Massachusetts, and in New York and 
Philadelphia. I was unsuccessful in obtaining any informa¬ 
tion in two of those places, to wit, New York and Boston, 
by reason of the fact that I was not officially representing 
any court of administrator. I obtained records and checked 
the naturalization and immigration records at Charleston, 
South Carolina, and Savannah, Georgia. I attempted to 
check the records on immigration at the City of Baltimore, 
but did not receive any report that was positive. 

Q. Did you make an investigation in Ireland? A. Yes; 
I did. 

Q. WTiat did you do in connection with the investigation 
in Ireland with reference to James Collins, your great great 
grandfather, who, the record shows, was born about 1820? 

Mr. Quinter: Wait a minute. That question, I 
believe, is based on a false premise. There certainly 
is nothing in evidence here to that effect. I do not 
know of any James Collins born in 1820 in this case 
—a great great grandfather was born in 1820. There 
is nothing in the evidence about that. 


Robert L. Collins — Direct. 


(Tr. 195) 

Mr. Maulsby: I will withdraw the question. 

By Mr. Maulsby: 

Q. I am asking you now with reference to your great 
great grandfather, who was the James Collins shown on the 
death certificate to have died in 1845, thus being bom in 
1820. A. Right. May I answer that question. Your 
Honor? 

Mr. Quinter: There is no objection to that. 

The Special Master: Very well. 

The Witness: I attempted to obtain a letter from 
Sister Mary St. Ursula, one of the claimants in this 
case, to the head of the church in the parish where 
James Collins died in 1845, the parish as New Market 
in Ireland. I took this letter to Ireland with me, and 
I attempted to obtain the records of the Catholic 
Church, which are private records, and I also at¬ 
tempted to obtain the records of the Irish Govern¬ 
ment, which are public records. In my investigation 
pertaining to the public records, I had considerable 
difficulty and was unable to obtain the information 
that I sought, by reason of the fact that I did not 
officially represent the administrators of this estate; 
so a great portion of the records were closed to me, 
that were records of the Irish Government. As to 
the records of the Catholic Church, I attempted to 
obtain records in the parish of New Market and sur¬ 
rounding parishes of the baptisms and marriages in 
that parish, and I did find the marriage record- 

(Tr. 195-a) 

Mr. Quinter: Wait a minute. I object to what 
he found over there. The records will speak for 
themselves, if there were any records. 





12a 


Robert L. Collins — Direct. 

The Special Master: Does he intend to produce 
what he states he has found? 

Mr. Maulsby: If the Special Master please, the 
records in Ireland were not obtainable by Mr. Collins, 
because there was no photostatic equipment there 
and there was no way to get those records. The in¬ 
formation that he is about to testify to is not a fact 
which cannot be corroborated by the witness William 
B. Collins. In other words, they are facts within 
the knowledge of the family. 

The Special Master: He states that he was un¬ 
able to obtain photostatic copies, but he did not have 
to obtain photostatic copies. He could have obtained 
the certificate in Ireland which can be obtained here. 

As to the Irish Government, Ireland, as you know, 
is divided into counties and parishes, and when you 
speak of the Irish Government, you must bear that 
fact in mind. The failure to obtain a photostatic 
copy would not mean that you could not obtain a 
certificate. 

The Witness: If your Honor please, I would like 
to explain the situation there to clarify the record. 

(Tr. 196) 

The records of the Catholic church, of the parish, 
are private records. It was only through the cour¬ 
tesy of the priest that I had access to them or was 
even able to look at them. I attempted to obtain a 
certificate from the priest of the parish, certifying 
as a fact that the James Collins mentioned in the 
death certificate, Claimant’s Exhibit No. 1, was mar¬ 
ried in New Market on February 18, 1840, to Julia 
Gorman. 

The Special Master: Well, if you did not obtain 
those, of course, you have not any evidence. Your 
statement in that regard are only secondary. 
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Robert L. Collins — Direct. 

The Witness: I realize that, Your Honor, but we 
are doing the best we can. We attempted to obtain 
them. 

Mr. Maulsby: May I make an offer of proof as 
to what the records would show if they were present 
and here in Court ? 

The Special Master: Not when you are able to 
obtain the records themselves. You cannot make a 
statement of that kind as to what the records would 
show. That would be mere allegation. 

Mr. Maulsby: I said the records were not avail¬ 
able to Mr. Collins. Mr. Collins has said they were 
not available to him. 

The Special Master: But any statement as to 
what the records would show is mere allegation of 
what the records would show. That is not proof. 

Mr. Maulsby: In other words, you deny me the 
right to make an offer of proof on that? 

(Tr. 197) 

The Special Master: I will allow you to make the 
allegation as to what the records would show, but, 
as I say, it is only secondary. 

Mr. Quinter: That is an allegation of what this 
witness would testify to if he were allowed to testify. 
There has been an objection made, and Your Honor 
sustained the objection. 

Mr. Maulsby: Will you allow me to make that 
offer of proof? 

The Special Master: I said it is not proof; it is 
mere allegation. 

Mr. Maulsby: Will you allow me to make that 
allegation, then? 

The Special Master: Yes. 
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Robert L. Collins — Direct. 

Mr. Maulsby: The allegation is that if Mr. Robert 
Collins were allowed to testify as to what he saw 
in the parish records at New Market, County Cork, 
he would state that there exists a baptismal certifi¬ 
cate of his grandfather, Benjamin William Collins, 
born about February 21,1841. The baptismal record 
shows February 21, 1841, but it is known that the 
baptism occurred only a few days after the child 
was born. 

The records also contain a marriage record of 
James Collins and Julia Gorman, who were married 
on February 17, 1840. 

May we go off the record a moment? 

(Tr. 198) 

The Special Master: Yes. 

(Whereupon, there was a discussion off the rec¬ 
ord). 

The Special Master: At this point, we will take 
a 10 minutes recess. 

(Whereupon, a short recess was taken, after 
which the proceedings were resumed as follows:) 

The Special Master: You may proceed now, Mr. 
Maulsby. 

Mr. Maulsby: Yes, sir. 

By Mr. Maulsby: 

Q. During this investigation in Ireland, did yon attempt 
to locate any records or other pedigree information con¬ 
cerning Andrew Collins, the father of the decedent in this 
case? 


Mr. Scalley: Wait a minute. 
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Robert L. Collins — Direct. 

The Special Master: Andrew Collins, the father 
of the decedent in this case? 

Mr. Maulsby: Andrew Collins, the father of the 
decedent in this case; yes. 

The Witness: Yes; I did. I attempted to obtain 
such information, but I was unable to do so insofar 
as the records of the Irish Government were con¬ 
cerned, because I did not have access to them. 

By the Special Master: 

Q. In order to clarify the record, may I ask you what 
you mean by “the records of the Irish Government”? A. 
The only thing I can do, Your Honor, is to say that the 
records in Ireland are not kept as they are in this country, 
by counties and cities. They are kept in a centralized bu¬ 
reau in Dublin. 

Q. That is not in accordance with what my experience 
has been. My experience in receiving certificates in Ireland 
has been that certificates are kept in the county office and 
are issued out of the county office. 

Mr. Maulsby: If the Special Master please, that 
may be true in modern times, but we are talking 
about another period now. When we talk about the 
records in regard to Andrew Collins, they occurred 
away back between 1820 and 1835. 

The Special Master: That is true, but in a coun¬ 
try as old as Ireland, that would not be an old 
record. 

The Witness: Well, it is an old record there. 

The Special Master: It may be an old record in 
this country, but it would not be in a country such as 
Ireland. 

The Witness: If Your Honor please, the records 
of the Catholic Church do not even start until 1835, 
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Robert L. Collins — Direct. 

and in most of these parishes that is true of the bap¬ 
tismal records. A few of them go back to the 1700’s, 
but very few, and they did not go back in the area 
in which we were particularly interested. They only 
go back to 1830 or 1835. 

(Tr. 200) 

The Special Master: Let us proceed with the hear¬ 
ing. My inquiry as to what was meant by the “ Irish 
Government”, because, according to my understand¬ 
ing, the Irish Government does not keep these rec¬ 
ords, but they are kept as parish records in each of 
the 33 counties in Ireland. 

The Witness: Your Honor, I wish to state from 
my experience in checking the records in Ireland that 
that was not true for the period in which we were in¬ 
terested, from 1820 to 1835. 

The Special Master: Well, let us proceed. 

By Mr. Maulsby: 

Q. Am I correct in my understanding that you were pre¬ 
cluded from obtaining some of these records because you 
were not acting in an official capacity in this case? A. That 
is right. 

Q. Did they tell you that these records would be made 
available- 

Mr. Quinter: I object to anything- 

Mr. Maulsby: I have not finished my question, 
yet. 

Mr. Quinter: I object to anything that was told 
to him. I don’t care what it is. 

The Special Master: Finish your question. 
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Robert L. Collins — Direct. 

By Mr. Maulsbv: 

Q. Did the keepers of the records in Ireland that you 
wanted to get tell you that these records would be made 
available only to someone acting in an official capacity? 

• ••••• 

(Tr. 202) 

The Special Master: Very well. 

Mr. Maulsby: I offer to prove through this wit¬ 
ness, if he were allowed to answer the question, that 
he would state that the persons in whose keeping were 
the records, both religious and governmental, in Ire¬ 
land told him that these records would be made avail- 
ab’e only to someone acting in an official capacity. 

Bv Mr. Maulsbv: 

» *> 

Q. Where did you go in connection with your investiga¬ 
tion of Andrew Collins in Ireland? A. Well, I attempted 
to first also check the property records in Dublin Castle. I 
was forbidden by their rule in regard to persons not act¬ 
ing in an official capacity. 

Mr. Quinter: I object to what their rule was. 
Either he was able to do it or he was unable to do it. 
I think anything as to what their rules might be 
would be inadmissible in evidence here. He went 
there and made an investigation, and he was unable 
to get it. Period. 

Bv Mr. Maulsbv: 

• •» 

Q. Will you confine your answer to that? 

The Special Master: Confine your answer to say¬ 
ing whether you were or were not able to get it. 

The Witness: I was not able to obtain any infor¬ 
mation in Dublin Castle with reference to the prop¬ 
erty records because of the fact that- 

• ••••• 
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Robert L. Collins — Direct. 


(Tr. 204) 

The Special Master: Well, I asked him the ques¬ 
tion. He has stated that he was over there and was 
unable to obtain the certificates because of the Irish 
Government’s not letting him have them unless he 
represented a fiduciary or was in an official capacity. 

Is that it? 

The Witness: That is the substance of what I said, 

Your Honor, and that is true. 

The Special Master: You mean you cannot look 
at the records of vour own ancestors? 

The Witness: You cannot, and the whole difficultv 
was that I could not prove to them that they were 
my ancestors. I had the same problem there that I 
am having in this Court room here, as far as proof 
in this case here is concerned. 

Mr. Maulsby: I would like the Special Master to 
take judicial notice of the fact that if you make an 
inquiry through the Census Bureau, acting in an un¬ 
official capacity, you must go through official chan¬ 
nels, whereas, if you are acting in an official capacity, 
then, here in the United States- 

(Tr. 205) & 

Mr. Quinter: There is no common knowledge that 
Your Honor can take judicial notice of. 

The Special Master: It has nothing to do with this 
matter. 

Bv Mr. Maulsby: 

•0 90 

Q. Did vou make an investigation in England ? A. Yes; 

I did. 

Q. Where did you go in England? A. I went to Som¬ 
erset House in London, and when I requested the informa- 
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Robert L. Collins — Direct. 

tion there, I was given the same answer that I was given 
in Dublin, to the effect- 

Mr. Quinter: I object to that. 

The Witness: Unless I could- 

Mr. Quinter: I ask that that be stricken—“I was 
given the same answer.’’ 

Mr. Maulsbv: Let me rephrase the question. 

The Special Master: I will let him answer the 
question. 

The Witness: I was given the same answer, to 
the effect that unless I could prove by credentials 
that I was acting in an official capacity for some 
court or some administrator or in connection with 
some definite problem, I could not obtain that in¬ 
formation as an individual. 

Mr. Quinter: That is subject to the same objec¬ 
tion, and I move to strike that answer, because what 
he was told is pure hearsay and not admissible here. 

(Tr. 208) 

Mr. Quinter: Your Honor will allow me an ex¬ 
ception? 

The Special Master: Very well. 

By Mr. Maulsbv: 

Q. You have stated that you attempted to get help 
through the State Department? A. Yes; I did, immedi¬ 
ately upon my return from Ireland. 

Mr. Maulsby: Will you mark this as Exhibit No. 
2, William B. Collins, for identification? 

(The document referred to was thereupon marked 
William B. Collins Exhibit No. 2 for identification.) 
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Robert L. Collins — Direct. 


Bv Mr. Maulsbv: 

j * 

Q. What was the first step you took to obtain help from 
the State Department? A. We got in touch with the head 
of the British Empire Section of the American State De¬ 
partment, and Mr. David Linebaugh, and made a request, 
through him, that we be allowed to procure information 
with respect to Andrew Collins. 

Q. Did you see Mr. Linebaugh personally? A. I talked 
to Mr. Linebaugh personally; yes. 

Q. What did Mr. Linebaugh tell you was the proper 
procedure to follow? 

Mr. Quinter: Wait a minute. I object to what 
Mr. Linebaugh told him. 

(Tr. 212) 

The Special Master: It is a short letter. Sup¬ 
pose you read it. 

The Witness: I will be glad to, Your Honor. 

This letter is on the stationery of the Department 
of State, Washington, with the official seal in the 
upper left hand corner. It is dated October 2, 1947: 

“My dear Mr. Russell: 

“In accordance with the request you made some¬ 
time ago, the Department instructed the American 
Embassy in London to ascertain from the British 
Governument whether certain Irish immigration rec¬ 
ords of the nineteenth century were available for 
inspection. In a telegram from the Embassy dated 
September 29, 1947, the Department was informed 
as follows regarding this matter: 
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“Foreign Office states no Irish immigration rec¬ 
ords in this country and such records not kept by 
UK Government during period in question.’* 

“Sincerely yours, 

Herbert P. Fales, 

Assistant Chief, 

Division of British 
Commonwealth Affairs.” 


(Tr. 218) 

Mr. Maulsby: I will call as my next witness Mr. 
William B. Collins. 

Thereupon, 


William B. Collins 

was called as a witness on behalf of the claimants, William 
B. Collins, Sister Mary St. Ursula Collins, and Clara A. 
Collins, and, having been first duly sworn by the Special 
Master, was examined and testified as follows: 

Mr. Quinter: It is 12:30 now. Would this be a 
good time to adjourn for lunch, before we started 
this witness? 

The Special Master: I had thought of adjourn¬ 
ing at 1:00 o’clock until 2:00 o’clock. 

Mr. Quinter: That will be satisfactory. I just 
thought this was a good point to stop. 

The Special Master: I think we will proceed 
until 1:00 o’clock. 

Direct examination by Mr. Maulsby: 

Q. Will you please state your name, sir? A. William 
B. Collins. 
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Q. Where do you live, Mr. Collins? A. Menomonie, 
Wisconsin. 

Q. Have you any brothers or sisters living? A. I have 
three sisters and one brother now living. 

(Tr. 219) 

Q. Will you give us their names and addresses? A. 

Yes. I might give their ages, too, if you want them. 

Q. And birth dates. 

Mr. Quinter: And keep up your voice, too. 

Mr. Maulsby: Yes; speak a little louder. 

The Witness: James E. Collins, now deceased, 
born at Sheboygan, Wisconsin, on November 5,1872. 

Joseph W. Collins, now deceased, born at Sheboy¬ 
gan, Wisconsin, on January 21,1874. 

William B. Collins—that is myself, the witness 
here—born at Sheboygan, Wisconsin, on November 
29, 1875. 

Jeremiah F. Collins, born at Sheboygan, Wiscon¬ 
sin, November 9, 1877. 

Mary E. Collins, now sister Mary St. Ursula, 
born May 4,1879. 

Clara A. Collins, born at Sheboygan, Wisconsin, 
August 12, 1881. 

Leo G. Collins, now deceased, born at Sheboygan, 
Wisconsin, July 14, 1884. 

Yera C. Collins, born at Sheboygan, Wisconsin, 
October 10,1887. 

(Tr. 220) 

Q. Can you tell me which of those children in the fam¬ 
ily married? A. My oldest brother, James E. Collins, mar¬ 
ried. I am married and I have two children. My brother, 

Leo G. Collins, married. The others, the three girls and my 

I 
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brother, Joseph W. Collins, and my brother Jeremiah F. 
Collins, never married. 

Q. Who were your parents, Mr. Collins? A. My par¬ 
ents were Benjamin William Collins and Joanna A. Dono¬ 
hue Collins. 

Q. What was your father’s birthplace? A. My father’s 
birthplace was at or near the village of New Market, County 
Cork, Ireland, February 18,1841. 

Mr. Quinter: What was that date? 

The Witness: February 18, 1841. 

By Mr. Maulsby: 

Q. And that corresponds with the baptismal certificate 
that your son, Robert Collins, saw in the parish church at 
New Market, County Cork, giving his baptismal date as 
February 21, 1841? 

Mr. Quinter: Wait a minute. I am going to ob¬ 
ject to an answer to that question. 

The Special Master: The question is whether that 
corresponds with what his son saw. 

By Mr. Maulsby: 

Q. Did your father come to the United States? A. 
Father and his father and mother came to the United 
States, landing at Boston, Mass., in July—I think it was 
July 8th—1845. 

(Tr. 221) 

Q. Do you know -who his parents were? A. Do I know 
what? 

Q. Do you know who your father’s parents were? A. 
My father’s parents were- 

Mr. Quinter: Wait a minute now. “Do you know 
who your father’s parents were”. The answer to 
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that should be yes or no. Then, if he is going on to 
state who his parents were, the next question is how 
does he know. 

The Witness: The answer would be yes to that 
question. 

The Special Master: You were asked do you 
know who your father’s parents were, and by 'way of 
answer you started to give their names, which I 
think is an indication in the affirmative. 

The Witness: Yes, I started to give the names. 

Mr. Maulsby: I asked him if he knew who his 
father’s parents were. 

The Special Master: Yes, and instead of saying 
that he knew who his father’s parents were, he began 
to give the names, and I suppose, for the record, that 
would be all right. 

Mr. Mauslby: I was, perhaps, being a little too 
meticulous. 

(Tr. 222) 

By Mr. Maulsby: 

Q. Will you please state your names? A. My father’s 
parents were James Collins and Julia Gorman Collins. 

Q. Can you state what happened to your father and 
your grandfather after their arrival at Boston? A. Grand¬ 
father James Collins went to work in the harvest fields at 
Dorchester, which is just outside of Boston. He was sun¬ 
stroke and was brought home dead on July 12,1845. 

By the Special Master: 

Q. Now Mr. Collins, you are testifying as to family 
tradition regarding that; are you not? A. Yes, Your 
Honor; and as to the testimony as to that date, I suppose 
I never knew the exact date. I know that it was in July 
1845, and I got that information from the death certificate. 
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By Mr. Maulsby: 

Q. I show you the death certificate of James Collins, 
who died at Dorchester, Massachusetts, on July 12, 1845, 
of sun-stroke, and ask you if the facts recited in that death 
certificate correspond with what you know from family 
tradition as to your grandfather James Collins. 

Mr. Quinter: Before he answers that question, X 
want the record to show that the receipt of this 
death certificate was subject to my former objection 
to the death certificate. I object to it on the ground 
that it is not admissible, in that it is not under triple 
certificate, so that any testimony regarding it would 
be inadmissible. I object to it. 

The Special Master: I will allow it, and disregard 
the requirement as to triple certificate. 

Mr. Maulsby: You did not object to the question 
I just asked; did you? 

Mr. Quinter: I object to any question regarding 
it. I merely want the record to show that I object 
to any question regarding the death certificate, on the 
ground that it is not admissible in evidence in the 
first place. 

Mr. Maulsby: That has been ruled on. 

Then, you may answer this question: 

By Mr. Maulsby: 

Q. Are the facts recited in the death certificate such as 
correspond with the facts you have ascertained through 
family tradition ? A. The facts recited in this death certifi¬ 
cate of James Collins concur in every way with the knowl¬ 
edge which I gained as a matter of family tradition prior 
thereto, because I did not know the exact date of death. I 
knew it was in July 1845. 
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The Special Master: That is secondary evidence. 
The fact that the decedent was this man’s grand¬ 
child would necessarily be proved by the birth and 
marriage certificates of this person (Tr. 224) plus 
the birth certificates of his children, so as to show 
that these children were the children of this particu¬ 
lar James Collins. In other words, you have family 
tradition that this is the death certificate of the wit¬ 
ness ’ grandparent in this case, but what proof of con¬ 
nection do you have? We have no birth certificates, 
or they have not been introduced, nor the birth cer¬ 
tificates of the children of James Collins to show who 
were the parents of the children so as to bring it down 
to date and connect the chain here. 

Mr. Maulsby: I have made my offer of proof to 
show that James Collins married Julia Gorman at 
New Market, County Cork, in 1840. 

The Special Master: Yes. 

Mr. Maulsby: And that a son was born to them 
named Benjamin William Collins, who was baptised 
there in 1841. 

The Special Master: Yes, but that is mere allega¬ 
tion. It all comes here by -way of allegation, because 
we do not have proof that this decedent is the grand¬ 
parent of the witness on the stand, other than the 
witness’ allegation by family tradition. 

Mr. Maulsby: I think it is perfectly competent 
testimony. 

(Tr. 225) 

The Special Master: It is competent testimony, 
but we need further proof of the connection. In 
other wrords, there is no connecting link between this 
witness and this death certificate, other than the fact 
that he alleges that that is the death certificate of his 
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grandparent. The connecting link would be his own 
birth certificate, which would show his parents, and 
his parent’s birth certificates, which would show his 
parent, James Collins. 

Mr. Maulsby: He can testify as to who his own 
parents were. 

The Special Master: He can testify to it, but it 
needs proof in addition. It needs documentary proof, 
if he wants to bring the chain down to him self and 
to this decedent. 

Mr. Maulsby: We have not as yet been able to 
obtain, as I have indicated to you, the baptismal cer¬ 
tificate of his father, Benjamin William Collins, who 
was born in Ireland. 

The Special Master: That constitutes a missing 
link there; does it not ? 

Mr. Maulsby: I suppose we could obtain the birth 
certificate of the Mr. Collins who is on the stand with¬ 
out trouble. 

The Special Master: Yes; I suppose so. That 
would show who his parents were, and it would show 
that his father was Benjamin William Collins. 

Mr. Maulsby: 


(Tr. 226) 

The Special Master: We should have the birth 
certificates of Benjamin William Collins, which would 
show on the certificate who his parents were. 

Mr. Maulsby: As I have stated, that is included in 
my offer of proof. You have characterized it as an 
allegation, and we admit that we do not have that 
record here. I just want the court to see what the 
connection is and to have him advise me as to what 
he thinks is the missing link. 
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The Special Master: Well, he has testified as to 
family tradition, and he has testified from an nnusnal 
memory, but, in addition to the family tradition, we 
need proof, as I think you understand. 

Mr. Maulsby: Well, I have stated that the proof 
exists in Ireland, that is all we can get at this time. 
The Special Master: Well, let us proceed. 

By Mr. Maulsby: 

Q. After the death of your grandfather, James Collins, 
did your grandmother continue to live in Boston? A. No. 

Q. After the death of your grandfather and your 
father? A. She did not. 

Q. Where did she go? A. She moved to Cumberland, 
Maryland, where she had some relatives? 

(Tr. 227) 

Q. Did thev settle in Cumberland? A. Thev settled in 
Cumberland. 

Q. Was there another child born at Cumberland? A. 
Four or five months after my grandfather James Collins’ 
death, a son was born, Michael Collins, a brother of my 
father, was born in Cumberland, Maryland. 

Q. How long did they stay there? A. They stayed at 
Cumberland, Maryland, until the year 1855, when they 
moved west to Wisconsin, by way of the Great Lakes. 

Q. From whom did you learn the facts that you have 
just testified to with respect to your grandparents? A. 
From my father and my mother. It was a family tradition. 
Q. When did your grandmother, Mrs. James Collins, 

die? A. My grandmother, the wife of James Collins- 

Q. Yes. A. Died in 1878. 

Q. Did Mrs. James Collins settle in Sheboygan after 
she left Cumberland? A. Mrs. James Collins, the widow 
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of my grandfather, and my father went out to the town of 
Green Bush in Sheboygan County and bought a 40 acre 
tract of land and staved there about a vear. 

V V 

(Tr. 228) 

Q. And did Benjamin William Collins continue to live 
in that town thereafter? A. No. There was a little Irish 
Catholic settlement down in the town of Mitchell, a town 
south of Green Bush. There was a Catholic church there, 
which still exists, called St. Michael’s, and they bought a 
40-acre tract there a quarter of a mile from that church, 
and settled there. 

Q. This was about the year 1860; was it not? A. No; 
this was about the year 1856, I w’ould say, or 1857, when 
they left Green Bush and w’ent to Mitchell. 

Q. What did your father, Benjamin William Collins, do 
thereafter? A. I didn’t get the question. 

Q. Wliat did your father, Benjamin William Collins, 
do thereafter? A. Mv father worked with the farm until 
he was 21 years old, and on February 18, 1862, he enlisted 
as a volunteer to serve in the Civil War. 

Q. Do you know what his record was in the Civil War? 

Mr. Quinter: I do not think that is material. 

By Mr. Maulsby: 

Q. WTien was he discharged? A. Well, he was dis¬ 
charged in 1865. 

Q. Did Michael Collins, his brother, ever marry? A. 
Michael Collins never married. He died in 1894. 

(Tr. 229) 

Q. What was the date of your father’s and mother’s 
marriage? A. Father and Mother were married on the 
26th day of December 1871 at Sheboygan. 
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Q. What was the business of your father from the time 
he was married until his death? A. Eight after his mar¬ 
riage he was a foreman on the construction of the Milwau¬ 
kee, Lake Shore & Western Railway, between Sheboygan 
and Milwaukee. Thereafter he became a fireman and an 
engineer on what is now the Northwestern road. It was 
then known as the Wisconsin and Fond du Lac Division. 

Q. When did he retire? A. In September 1899, on a 
pension from the railroad, after 38 years’ service. 

Q. When did he die? A. Father died on September 9, 
1923. 

Mr. Maulsby: Will you mark this as William B. 
Collins Exhibit No. 6 for identification? 

(The document referred to was thereupon marked 
William B. Collins Exhibit No. 6 for identification.) 


Bv Mr. Maulsbv: 

Q. I show you what has been marked for identification 
as William B. Collins Exhibit No. 6 and ask you if you 
can identify that. A. I do. 

Q. What is it? A. That is a photostatic copy of an 
obituary of my father which appeared in the Sheboygan 
Press, a newspaper operated and circulated at Sheboygan, 
Wisconsin. This article appeared the day after his death 
on September 10, 1923, in the Sheboygan Press. 

Mr. Maulsby: I show it to counsel (handing docu¬ 
ment to Mr. Quinter.) 

Mr. Quinter: Will Your Honor pardon me while 
I read this ? It is a rather long article here. 

The Special Master: Yes. 

Mr. Maulsby: I might state for the record that 
that article contains a summary of the life of Mr. 
Benjamin William Collins. 

The Special Master: Off the record here. 
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(Whereupon, there was a discussion off the rec¬ 
ord.) 

The Special Master: All right. Proceed. 

Mr. Maulsby: I offer this in evidence. 

Mr. Quinter: No objection. 

Mr. Maulsby: Does the Special Master want to 
see it? 

The Special Master: No. 

Mr. Quinter: No objection. 

The Special Master: It is received. 

(The document referred to was thereupon marked 
William B. Collins Exhibit No. 6 and the same is 
filed with and made a part of this record.) 

(Tr. 231) 

By Mr. Maulsby: 

Q. You have given your name as William B. Collins. 
Was that your baptismal name? A. No. I was named after 
my father, Benjamin William Collins. Although father 
called me “Ben” in the earlier years, my mother and my 
aunts always called me “Will”, and I changed my name 
about, or the two given names, and called myself “William 
B. Collins” from the time I was a senior in high school in 
1893, to avoid confusion in mail, but it led to more confu¬ 
sion on the part of father’s mail. 

Q. It never has been legally changed, though, has it? 
A. No, I never had it legally changed, but I have gone by 
that name since 1893. 

Q. During the period of your father’s life, did you 
spend the majority of your time in Sheboygan, Wisconsin, 
with him? A. Yes; all except the years when I was at the 
university and when I was superintendent of schools at 
Rhinelander and Sharon, and even then I spent my summer 
there, and I went back to live in Sheboygan in 1909, and I 
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lived there for 10 years after father’s death, and up until 
1923 I saw a great deal of father. 

Q. Did his other children stay at Sheboygan after they 
attained maturity? A. No; they scattered. I was at home 
or living in the same town with father more than any other 
of his children. 

(Tr. 232) 

Q. Which of the children had the closest relationship to 
your father? A. Well, I wouldn’t say I did, of course, but 
my brothers and sisters always thought and said that I was 
closer to father and to mother than any of the family. 

Q. Did you state that you continued to live in Sheboygan 
with your father from about 1909 until his death in 1923? 
A. That is right. 

Q. Mr. Collins, you testified that your grandfather was 
James Collins. Do you know where he was born? A. He 
was born in County Cork, Ireland, and his father before him 
was born there, and his name was also James Collins. 

Q. Do you know where the father of the decedent in this 
case, James Collins, was born? A. Do you mean Andrew 
Collins? 

Q. Yes; I mean Andrew Collins, father of the decedent, 
James Collins. A. The exhibits that are in the record here 
show his birthplace as Ireland. 

Q. At what time ? A. He was born- 

(Tr. 233) 

Mr. Quinter: I think I will object to this. The rec¬ 
ords speak for themselves as to where he was born 
and when he was born. 

The Special Master: Even though it does, I will 
let him state what he understands. 
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By Mr. Maulsby: 

Q. Does not the record show that Andrew Collins was 
born in 1826? A. Yes; the record shows that; the death 
certificate shows that, and I knew that independently of 
that death certificate. 

Q. Did you ever have any discussions with your father 
concerning Irish usages and customs in the naming of chil¬ 
dren? A. Yes. 

Mr. Quinter: I object to that. 

Mr. Carmody: I object to that. 

Mr. Quinter: That has nothing to do with pedi¬ 
gree. He is getting into conversations with respect 
to custom. 

The Special Master: Yes. The objection is sus¬ 
tained. 

Mr. Maulsby: May I make an offer of proof, then, 
on the point of customs and tradition in this family? 

The Special Master: I do not see what it has to 
do with this claim. The people in this family were 
given certain names, and I do not see how the matter 
of tradition in the claimant’s family has anything 
to do with this case. 

(Tr. 234) 

Mr. Maulsby: I will ask another question, then. 
By Mr. Maulsby: 

Q. Did you have any discussions with your father con¬ 
cerning customs in the naming of his own children? A. 
Yes; I had. 

Mr. Quinter: I object to that. That has not any¬ 
thing to do with pedigree. 

The Special Master: I do not think that is ad¬ 
missible. I will sustain the objection. 
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Mr. Maulsby: I note an exception to that. 

The Special Master: All right. The exception 
may be noted. 

I ; 

By Mr. Maulsby: 

Q. Did your father ever discuss with you any purpose 

that he had in mind in naming his children as he did! A. 

Yes, sir. 

Mr. Quinter: I object to that, on the same 
grounds. 

The Special Master: Mr. Maulsby, that line of 
questioning has been objected to, and the objection 
has been sustained. 

Mr. Maulsby: Exception. May I make an offer 
of proof on that! 

The Special Master: I do not think it has any¬ 
thing to do with this case. I will refuse your offer 
of proof on that. The names given to the members 
of the family speak for themselves. 

(Tr. 235) 

Mr. Maulsby: The tradition in the family, 
though, does not speak for itself and can only be ex¬ 
plained by this witness. 

The Special Master: As I say, the custom of giv¬ 
ing certain names to the members of the family 
speaks for itself. 

Mr. Maulsby: I want to show that they were 
names in a certain succession, because of tradition 
in the family, and I think that is perfectly competent 
testimony. 

The Special Master: I do not think so. I sus¬ 
tain the objection. 

Mr. Maulsby: Well, without an offer of proof, 
the Special Master will not be able to rule on conclu- 
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sions of law that I would like to offer after the record 
is closed. In other words, if you do not know what 
the testimony would have been, you will not be able 
to give it any weight. 

The Special Master: I do not think the testimony 
would be proper. That is the reason I ruled it out. 
It is not a matter of tradition as to how these persons 
were named; it is a matter of exactly how they were 
named and what their names are now. I do not see 
what the family tradition along that line would offer 
in the way of proof. How would it help this case at 
all, in other words? 

(Tr. 236) 

Mr. Maulsbv: We have a similaritv of names 

•> m 

here, and we have a similarity in the succession of 
the names that were given to the children. 

The Special Master: We can see that by the rec¬ 
ord. 

Mr. Maulsbv: Well, I think it is perfectly proper, 
then, to allow this witness to tell why his father 
named his children in that way. 

The Special Master: That would be merely hear¬ 
say. 

Mr. Maulsbv: Of course, it is hearsay- 

The Special Master: And I will not allow it in 
the record. 

Mr. Carmodv: I do not know what is passing 
between the witness and counsel. 

Mr. McMahon: I did not talk to the witness. The 
witness made certain remarks. I said nothing. 

The Special Master: I do not think there should 
be any colloquy here off the record. 

Mr. McMahon: There was no colloquy, as far as 
I was concerned. 
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The Witness: The only thing I said to counsel 
was that I would like to have an adjournment, be¬ 
cause I ate my breakfast early and I have regular 
habits. I feel that I should ask at this time for an 
adjournment. 

The Special Master: Off the record. 

(Whereupon, there was a discussion off the rec¬ 
ord.) 

The Special Master: All right. We will adjourn 
now until 2:15 p. m. 

(Whereupon, at 1:00 o’clock p. m., a recess was 
taken until 2:15 o’clock p. m.) 


After Recess. 

(The hearing was resumed at 2:15 o’clock p. m.) 

The Special Master: We will proceed with the 
hearing. 

Mr. Maulsby: May it please the Special Master, 
at this time I would like to withdraw from the stand 
Mr. William B. Collins and put on the stand certain 
witnesses that I have who have given me some newly 
discovered evidence, and I feel it is appropriate that 
I use them at this time for the purpose of my case. 

The Special Master: Do you propose to put Mr. 
Collins back on the stand? 

Mr. Maulsby: Yes; I do, of course, for further 
direct examination and cross examination. 

The Special Master: Very well, proceed. 

Mr. Maulsby: I will call Mrs. Bradley. 


> 
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(Tr. 251) 

Thereupon 

William B. Collixs 

a witness previously called on behalf of the claimants, Wil¬ 
liam B. Collins, Sister Mary St. Ursula Collins, and Clara 
A. Collins, and, having been duly previously sworn, resumed 
the stand and testified further as follows: 

The Special Master: You have been previously 
sworn in this matter, Mr. Collins. 

The Witness: Yes, sir. 

Mr. Maulsbv: At this point, I would like to re¬ 
quest the Special Master to reconsider his ruling 
with respect to the questions that I asked Mr. Collins 
concerning usage and custom in the naming of child¬ 
ren in his family and in Irish families generally. I 
think that is perfectly proper evidence under the 
ruling of the Supreme Court in Fulkerson vs. Holmes 
and cited in the case of U. S. v. Mid-continent Petrol¬ 
eum Corporation, 67 Fed. (2d) 37, at page 45: 

* 1 The only competent declarations are those of 
persons related by blood or affinity to the family, the 
pedigree of which is in issue. Fulkerson v. Holmes, 
117 U. S. 389. Slight proof of such relationship is 
sufficient, since the relationship of the declarant with 
the family may be difficult to prove as the main fact 
sought to be established. (Fulkerson v. Holmes, su¬ 
pra). 

(Tr. 252) 

“Evidence of declaration, tradition, and reputa¬ 
tion is admissible to prove facts as to genealogy or 
pedigree”, citing cases, among which is Fulkerson v. 
Holmes, 117 U. S., 389, and I am noting the citation 
of a number of cases there: 
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11 Proof of pedigree embraces age, death, descent, 
heirship, issue or want of issue, legitimacy and illegi¬ 
timacy, marriage, name, parentage, relationship and 
degree thereof.’’ 

The Special Master: All that is along that line? 

Mr. Maulsby: Yes; and it is our position that 
discussions between Mr. Collins and his father con¬ 
cerning the usage and customs in the family of 
naming the children is perfectly proper evidence, 
under this case and many others. 

The Special Master: May I ask what you expect 
to prove by that ? 

Mr. Maulsby: I expect to prove that Mr. Benja¬ 
min William Collins names his first son, James Col¬ 
lins, for his father; that thereafter he used names 
in his family which he had known about in past 
generations, such as Jeremiah and the other names 
used in the family. I propose then to compare that 
with the record made here in the decedent’s estate, 
that Andrew Collins named his sons James Collins 
and Jeremiah Collins, and with the close similarity 
of their births, the two fathers, that is to say James 
Collins and Andrew Collins, James Collins having 
been born in 1820 and Andrew Collins having been 
born in 1826, it was a usage and custom that those 
names would be maintained in both families, accord¬ 
ing to Irish tradition and in the tradition of Mr. 
Collins’ family. 

(Tr. 253) 

The Special Master: Well, the names “James” 
and “Jeremiah” are pretty well known. As you 
know, they are probably—I will not say the most 
common, but very commonly used in Irish families. 
I do not see what that would prove. I cannot under¬ 
stand what that would prove. 
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Mr. Maulsby: It would be additional testimony 
in respect to conversations and discussions that the 
witness will later testify to with his father about 
relatives in Ireland, particularly Mr. Andrew Col¬ 
lins, the father of the decedent in this case. 

The Special Master: You must admit that such 
proof as that would not be conclusive. That lacks 
documentary proof. There is practically no docu¬ 
mentary proof here. 

Mr. Maulsby: Our position is- 

The Special Master: The death certificate is the 
only certificate that has been introduced as a certifi¬ 
cate, and it does not appear to me that such evidence 
is going to be any proof. 

Mr. Maulsby: Our position is that under the 
cases it is not always necessary to prove relationship 
through documents, but that it may be proved 
through similarity of names. 

The Special Master: You have practically no 
documents. So far, you have produced no docu¬ 
ments at all, except the one from Boston. 

Mr. Maulsby: We have found so far that docu¬ 
ments have been unavailable. 

The Special Master: Well, of course, if the docu¬ 
ments are unavailable, the claim cannot be proved. 

Mr. Maulsby: Of course, it is our position that 
documentary evidence is not the only type of proof. 

The Special Master: If your proof is lacking, you 
simply do not have the proof; that is all. 

Mr. Maulsby: Well, it appears that the Special 
Master’s position is that only documentary proof 
can prevail, and we take a different view of it. 

The Special Master: That is certainly the best 
proof. The proof you happen to be putting on must 
be supported by documentary proof, not by the mere 
allegation of your witnesses. 
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Mr. Maulsby: Well, sire, I do not want to prolong 
the record. 

The Special Master: No. 

Mr. Maulsby: But I do urge you to reconsider 
vour rulins: as to the admission of this testimony. 

The Special Master: I do not see the relevancy 
of it, but I will allow you to proceed. 

Mr. Maulsby: I beg your pardon? 


(Tr. 255) 

The Special Master: I do not see the relevancy 
of it, but I will allow you to proceed. So proceed. 

Direct examination ( resumed) by Mr. Maulsby: 

Q. Mr. Collins, did you ever have any discussions with 
your father concerning Irish usages and customs in the \ 
naming of children ? 

Mr. Quinter: That is subject to objection. 

The Special Master: Yes. 

Mr. Quinter: And I note an exception. 

The Special Master: All right. The exception 
noted. 

The Witness: Now, what was the question? 

Bv Mr. Maulsbv: 

* V 

Q. Did vou ever have anv discussions with vour father 
concerning Irish usages and customs in the naming of chil¬ 
dren? A. I did. 

Q. What did he tell you? A. Father told me that he 
named his first-born James to carry on the name of his 
father and his grandfather before him; that he named me 
after himself to carry on his name; that he named the 
brother just younger than me Jeremiah Collins. He stated 
that James and Jeremiah were very well used and often 
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used names in his family, and that given names in the part 
of Ireland from which he came were used to identify the 
particular family to which one be- (Tr. 256) longed. The 
discussion arose because I have changed my name. He 
never said anything to me about it until after the close of 
the second world war. One Sunday afternoon in the 
kitchen, he said, “Damn it all, Will, I named you after me 
to honor you, but you spoiled it all”, and then he went on 
and told me the usages and customs in Ireland, where he 
came from. 

I think that answers your question. 

Q. Did he tell you that he had followed this custom in 
naming his children? A. Yes; absolutely. 

Q. Did your father ever speak to you with respect to 
the relatives he had in Ireland? A. Yes, Father said he 
left a granduncle, or he said that he had a granduncle and 
that he left an uncle, a brother of his father James Collins, 
named Andrew Collins; that the name of Andrew Collins 
had been discussed between my uncle Michael Collins and 
my father before my uncle Michael died in July 1894, and 
several times—oh, many times—in between, particularly a 
few months before father died, this question of Andrew’ 
Collins came up again. 

I had taken him for his last automobile ride. I wanted 
him to see the little country home out in the town of 
Mitchell. I took him in my car. There were some others 
writh us. We passed the ruins of the old log house, and he 
asked to be taken to St. Michael’s Cemetery. I took him 
over there, and the stone (Tr. 257) markers on the 
graves of his mother and brother had been trampled down 
by cows or horses, and hay had grown over them. The 
cemetery was in a condition of disrepair. He went right 
to where those graves ought to have been. 

At that time—and this was on June 3, 1923, just about 
two or three months before he died on September 9th—he 
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made two requests of me that day. One was that I see that 
the graves of his loved ones be put in shape. The second 
one was that I take the time sometime that he had not 
taken to look up Andrew Collins whom he left in Ireland. 

An old Irishman in the town of Mitchell, named Thomas 
Heraty, who had a reputation of keeping a trial justice 
docket for over 40 years, had been to Ireland, and he had 

met some of those relatives, and he told me- 

• ••••• 

Mr. Quinter: I object to what Mr. Heraty told 
him. He is not within the family. If he is to be 
permitted to tell us what somebody told him, it has 
to be by some member of the family, not a person 
outside of the family. 

The AVitness: I will cut that out, and go on with 
this. At any rate, father had information that An¬ 
drew Collins had left Ireland and had come to Amer¬ 
ica and was on the eastern seaboard of the United 
States of America somewhere; and he asked me 
(Tr. 258) to look up Andrew Collins and his family, 
if he had any. He then stated, of course, that An¬ 
drew was his uncle, his father’s brother. I told 
him I would, but, to tell the truth, I didn’t know just 
where to begin. I went among the Irish families of 
the town of Mitchell and just could not get enough 
to go on. I was a pretty busy man, and I didn’t do it. 

For a year or two before that, he wished to go to 
Ireland. It was after the first war, probably in 1919 
or 1920, and he was 79 or almost 80 vears old at the 
time—78 or 79—and no members of the family could 
accompany him on the trip, and we discouraged it, 
because we thought he was too old. He wanted to 
look up Andrew. He had heard that he had moved 
to America, and he wanted to see the little Village 
of New Market where he was bom and see the graves 
of some of his ancestors and to find out in America 
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where his uncle Andrew and his descendents, if any, 
were. 

My mother had hundreds of relatives, the Hayes’ 
and the Donohues—large families. 

The only relative of my father’s blood that I 
know of that ever came to our house was his brother 
Michael, and in the end there was a man named 
Kirby from Baltimore, related on mother’s side, who 
called there once but father seemed—while he was 
not enthused about mother’s relatives, they were al¬ 
ways welcome. He (Tr. 259) seemed in his later 
years particularly anxious to get in touch with people 
of his own blood, and he passed on to me the duty of 
trying to identify them. 

By Mr. Maulsby: 

Q. Do you believe that Andrew Collins, the father of 
the decedent in this case, was the same Andrew Collins who 
was your father’s brother? 

Mr. Quinter: I object to that. I object to what 
he believes. That is a conclusion to be reached by 
the Special Master. What he believes is immaterial. 

The Special Master: You may ask him if he 
claims to be, instead of if he believes to be. 

Mr. Quinter: I think the record shows he claims 
to be. I will stipulate that he claims to be. 

Mr. Maulsby: That objection was sustained, I 
believe? 

The Special Master: Yes. 

By Mr. Maulsby: 

Q. Are you making the claim that Andrew Collins, the 
father of the decedent in this case, was the same Andrew 
Collins who was your father’s brother? A. I am asking 
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that claim, for the reason that I have no doubt in my own 
mind that this Andrew Collins- 

Mr. Quinter: I object to his reasoning. 


(Tr. 260) 

The Special Master: I will let the answer remain 
and note an exception. 

Mr. Maulsby: I would like to strike that question 
and that answer, because the question was incorrect 
in its phraseology. 

The Special Master: To which question and an¬ 
swer are you referring? 

Mr. Maulsby: The last question and answer. I 
will reframe the question. 

By Mr. Maulsby: 

Q. Are you asking the claim that the Andrew Collins, 
father of the decedent in this case, was the same Andrew 
Collins who was your father’s uncle? 

The Special Master: You say that should be 
stricken ? 

Mr. Maulsby: No; I wish that new question to 
remain in the record, because I stated before “your 
father’s brother”, when I meant to say “your fath¬ 
er’s uncle”. 

By Mr. Maulsby: 

Q. The same answer obtains? A. Shall I answer that? 

Q. Yes. A. My answer is yes. 

Mr. Maulsby: That is all I have of Mr. Collins. 

The Special Master: Is there any cross examina¬ 
tion of Mr. Collins? 
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(Tr. 261) 

Mr. Quinter: I do not think I have any cross 
examination. 

The Special Master: Do you have any, Mr. 
Scalley? 

Mr. Scalley: No, sir. 

The Special Master: If there are no questions, 
you may be excused, Mr. Collins. 

(Witness excused.) 

Mr. Maulsby: Before I close the case on behalf 
of the claimant Mr. William B. Collins, I would like 
to make a motion that the record be left open to 
receive additional testimony, as it appears that all 
of the facts pertinent to a determination of the is¬ 
sues have not been presented. 

The Special Master: That motion should be made 
at the conclusion of the hearing. 

Mr. Maulsby: Subject to the ruling of the Special 
Master, I will be glad to make it whenever you desire. 

The Special Master: As I understand it, you are 
asking that the hearing be left open for the introduc¬ 
tion of further testimony? 

Mr. Maulsby: I am asking that the record be left 
open so that the record of the exits of Irish emi¬ 
grants kept by the British may be received in evi¬ 
dence; that the affidavit of Mr. Lamb, an expert on 
Irish history and genealogy in Ireland may be ad¬ 
mitted in evidence, and that the affidavits of Sister 
Mary St. Ursula Collins and Vera C. Collins may 
be received in evidence. 

(Tr. 262) 

The Special Master: I will rule on that at the 
conclusion of the hearing. 
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Mr. Maulsbv: And for the most apparent reason, 
that the investigation by the administrators in this 
case thus far has been entirely local in nature. 

The Special Master: They made their own in¬ 
vestigation ? 

Mr. Maulsbv: That no attempt has been made to 
exhaust all the sources of information, both in the 
United States and in Ireland, and for the additional 
reason, to allow the claimant to produce photographs 
of each of the claimants. 

The Special Master: I will ask you to defer your 
motion until the end of the hearing. 

Mr. Maulsbv: I will repeat that motion, then, 
at that time. 


(Tr. 23S) 

Mamie Bradley. 

The Special Master: Mrs. Bradley, you were 
sworn at the last hearing, were you not? 

The "Witness: Yes. 

Direct examination by Mr. Maulsby: 

Q. Mrs. Bradley, I believe you testified at the earlier 
hearing that you knew James Collins over a period of 30 
years or more. A. Correct. 

Q. And also his brother Jeremiah. Is that correct? A. 
Right. 

Q. From your association with James Collins, did you 
ever receive from him any photographs of either himself 
or his brother? A. Yes. He gave them to me about two 
weeks—or I guess it was about two months—before he died, 
of his brother, but none of himself, and asked me to keep 
them and never let them get away from me. 
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Q. Do you have these photographs? A. I have one 
with me. 

Q. Or a photograph, with you today? A. Yes; and I 
think it would be just like that. 

Mr. Maulsby: Will you mark this for identifica¬ 
tion as William B. Collins Exhibit No. 7? 

(Tr. 239) 

(The photograph referred to was thereupon 
marked William B. Collins Exhibit No. 7 for identifi¬ 
cation.) 

(Mr. Maulsby thereupon handed the photograph 
to Mr. Quinter.) 

By Mr. Maulsby: 

Q. Mrs. Bradley, I show you what has been marked for 
identification as William B. Collins Exhibit No. 7 and ask 
you to state what it is. A. You mean the man? That is 
Jerry Collins. 

Q. That is a picture of Jeremiah Collins? A. That is 
right. 

Q. How did you come into possession of that picture? 
A. Mr. Collins gave them to me, about two—I guess two 
months before he died, and asked me not to part with them, 
and I kept them, and I wouldn’t take anything for them. 

Mr. Maulsby: I offer this picture in evidence on 
behalf of William B. Collins. 

Mr. Quinter: You are offering it in evidence? 

Mr. Maulsby: Yes; I am. 

Mr. Quinter: For what purpose? 

Mr. Maulsby: For any purpose I want to make of 
it. 

Mr. Quinter: I object to it as immaterial, if I am 
not to be informed as to what it is for. 
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(Tr. 240) 

The Special Master: We do not know. There¬ 
fore, I think it may be received in evidence. 

Mr. Quinter: If the Special Master please, you 
cannot just put in photographs for no purpose what¬ 
soever, whether material or immaterial. 

The Special Master: This is a picture of the 
brother of the decedent? 

Mr. Maulsby: This is a picture of the brother of 
the decedent. 

The Special Master: I do not see the materiality 
at the present time, but I will let it in. 

Mr. Quinter: Your Honor will allow me an ex¬ 
ception? 

The Special Master: Yes. 

Mr. Quinter: It is admitted in evidence? 

The Special Master: Yes. 

(The photograph referred to was thereupon 
marked William B. Collins Exhibit No. 7, and the 
same is filed with and made a part of this record.) 

By Mr. Maulsby: 

Q. Mrs. Bradley, do you see anyone in the Court room 
that you think resembles the picture of Jeremiah Collins? 

Mr. Quinter: I object to that. 

The Special Master: I do not know of any basis 
on which you could ask such a question as that. 

(Tr. 241) 

Mr. Maulsby: Exception. 

Q. From your association with Jermiah Collins before 
his death, would you say that Mr. William B. Collins, one 
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of the claimants in this case, resembles Mr. Jeremiah Col¬ 
lins? 

The Special Master: That is not a proper ques¬ 
tion, either. 

Mr. Quinter: No; it is not a proper question. 

The Special Master: It is not a proper question 
to ask who looks like whom. 

Mr. Maulsby: Here is a witness, if the Special 
Master please, who saw both men. 

The Special Master: The witness is entitled to 
her opinion as to whom a person looks like. 

Mr. Maulsby: May I ask her opinion, then? 

The Special Master: No, sir; not in this hearing. 

Mr. Maulsby: Just so the record will be straight, 
I assumed that the Corporation Counsel made the 
objection. The objection came from the Special 
Master, and I want to note an exception to his ruling 
on my question. 

The Special Master: Yes, sir. 

By Mr. Maulsby: 

Q. You testified that you knew James Collins for a num¬ 
ber of years. In your opinion, does William B. Collins re¬ 
semble James Collins? 

(Tr. 242) 

Mr. Quinter: Do not answer that question, I ob¬ 
ject. 

The Special Master: Mr. Maulsby, I will have to 
ask you to discontinue that line of questioning. I 
have already ruled on it. 

Mr. Maulsby: An exception, please. 

The Special Master: All right. An exception is 
noted. 
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Mr. Maulsby: Mr. Special Master, am I correct 
in stating that you are declaring inadmissible any 
testimony from this witness with respect to facial 
characteristics or physiognomy and similarity be¬ 
tween either the decedent, James Collins, or his 
brother and the claimant, William B. Collins? 

The Special Master: That is right, as to anyone 
whom the decedent may have looked like in the Court 
room or elsewhere. In other words, it is merely her 
opinion, and it is simply not acceptable. You will 
note, also, that the claimant is claiming to be the first 
cousin, once removed, I believe. 

Mr. Maulsby: I think the record will so show. 


By Mr. Maulsby: 

Q. Mrs. Bradley, you have stated heretofore in the rec¬ 
ord that you knew James and Jeremiah over a long period 
of time? A. Yes. 

Mr. Maulsby: That is all I have. 

Mr. Quinter: I have no questions. 

The Special Master: Do you have any questions, 

Mr. Scallev: No. 

The Special Master: All right. Thank you, Mrs. 
Bradley. 

(Witness excused.) 

Mr. McMahon: Your Honor, as I understand it, 
you refuse to entertain further questions along the 
line to which Corporation Counsel interposed an ob¬ 
jection, even as an offer of proof, so that we would 
be taking an exception on which the Court of Ap¬ 
peals would have nothing. 

The Special Master: I sustained the objections 
to the questions he asked. Now, if you want me to 
make an omnibus ruling, I am not willing to make it. 
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Mr. McMahon: Then, would vou entertain these 
questions, even though you overruled- 

The Special Master: I will not entertain a ques¬ 
tion as to the opinion of the witness as to whether 
this decedent looked like one of the claimants. 

Mr. McMahon: And you refused to allow- 

The Special Master: That is merely her opinion 
and not admissible. 

Mr. McMahon: And you refuse to allow us to 
offer her opinion, subject to objection, which has 
already been made; so that (Tr. 244) upon appeal 
we have something to bring the Court of Appeals’ 
attention to? 

The Special Master: l refuse to allow her to an¬ 
swer. 

Mr. McMahon: And you refuse to allow an offer 
of proof as to what she would testify? 

The Special Master: Yes, sir. 

Mr. McMahon: At this time? 

The Special Master: That is right. 

Mr. McMahon: Thank you, Your Honor. 

Mr. Maulsby: Rather than recalling Mrs. Brad¬ 
ley, I would like to state for the record that I wish 
to make an offer of proof, also, as to what Mrs. Brad¬ 
ley would testify to were she given an opportunity, 
with respect to the physiogomy- 

The Special Master: That cannot be introduced 
in evidence. 

Mr. Maulsby: In other words, you are refusing 
my offer of proof on that point? 

The Special Master: I am refusing your offer of 
proof as to what she would testify. I have just stated 
that I would not allow her to testify as to who she 
thought looked like the decedent. 

Mr. Maulsby: Very well, sir. I would like to note 
an exception to that ruling. 
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(Tr. 245) 

The Special Master: Yes. 

Mr. McMahon: I also want to note an exception 
on behalf of my clients. 

The Special Master: Now, let u» see. You note 
an exception when, as a matter of fact, she is not 
your witness! 

Mr. McMahon: That is correct: but I note an ex¬ 
ception to your ruling in reply to my question a 
few moments ago. I never heard, Your Honor, of a 
situation arising before in the taking of testimony 
where a trial court would refuse to allow the taking 
of disputed testimony, irrespective of its relevancy. 
Sometimes the court will reserve decision on the 
point, at least when the witnesses are here present. 

We have to go to the Court of Appeals and back 
down here again. It is our desire to get that testi¬ 
mony into the record, somehow, subject to objection. 

The Special Master: Mr. McMahon, you know 
very well that all of these claimants might be put 
on the stand as witnesses, and they would testify 
that they thought the claimant looked like the dece¬ 
dent, and I take it that as many could be put on the 
stand who will state that the witness did not look 
like the decedent. That is not a proper question; 

• it is not proper evidence. 

Mr. McMahon: I beg to differ with Your Honor. 

I just do not see it that way. I appreciate that some¬ 
body else might (Tr. 246) have a different view 
than I on the matter, but it is beyond my comprehen¬ 
sion that as to a woman who has known this dece¬ 
dent for 30 years and his brother for a similar period 
of time, thoroughly familiar with their facial char¬ 
acteristics, their actions, their mannerisms, and when i 
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Mr. William B. Collins walks into the Court room 
for the first time- 

The Special Master: Just a minute. 

Mr. McMahon: —and she recognizes- 

The Special Master: Wait a minute please. I 
have just stated that I will not accept that evidence, 
and you are making a narrative statement of what 
she would have said, herself. 

Mr. McMahon: I thought Your Honor was will¬ 
ing to hear my argument. 

The Special Master: I have just stated that her 
opinion as to facial characteristics would not be re¬ 
ceived in evidence. 

Mr. McMahon: Very well, Your Honor. 

The Special Master: That is clear now. All 
right. 

Mr. Maulsby: I will call Mr. 0 ’Neill. 


(Tr. 247) 

Thereupon, 

Emmet J. O’Neill 

was called as a witness on behalf of the claimants, William 
B. Collins, Sister St Ursula Collins, and Clara A. Collins, 
and, having been previousy duly sworn, was examined and 
testified as follows: 

The Special Master: Mr. O’Neill, you were 
sworn at the previous hearing in this matter? 

The Witness: Yes; that is right. 

Direct examination by Mr. Maulsby: 

Q. Mr. O’Neill, you previously testified that you knew 
the decedent, James L. Collins, for a number of years? A. 
That is right 
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Q. And on a number of occasions you saw Jeremiah 
Collins, his brother; is that correct ? A. Correct. 

Q. In your opinion, is there anyone in the Court room 
now who resembles either of those two boys ? 

The Special Master: Don’t answer that. 

The Witness: I will answer it in my own way. 

The Special Master: You are not to answer the 
question. May I ask you to discontinue this line of 
questioning now? 

Mr. Maulsby: I will have to discontinue it if the 
Court so rules. 

(Tr. 248) 

The Special Master: I hope it will not be neces¬ 
sary to threaten you with contempt of court. I have 
told you to discontinue that line of questioning. Do 
you understand my ruling? 

Mr. Maulsby: Yes, sir; I quite understand Your 
Honor’s’ ruling. 

The Special Master: Please follow it. 

Mr. Maulsby: May I make an offer of proof of 
what this witness would testifv to- 

m 

The Special Master: No, sir. 

Mr. Maulsby: —were he allowed to testify? 

The Special Master: As to facial relationships, 
vou mav not. 

Mr. Maulsby: I note an exception to that ruling. 

The Special Master: All right. 

Mr. Maulsby: That is all, Mr. O’Neill. 

(Witness excused.) 

Mr. Maulsby: If the Special Master please, I 
propose to call one additional witness who is pos¬ 
sessed of the same information, but, of course, I do 
not want to subject myself to any impropriety, which 
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you indicated might be the case if I so proceeded- I 
was under the impression that I could call any wit¬ 
ness that I wished to and ask him any question I saw 
fit to ask him. 

The Special Master: You may ask him any ques¬ 
tions that are proper, but I have ruled out that line 
of questioning, (Tr. 249) and you are to discon¬ 
tinue questioning along the same line. 

Mr. Maulsby: I do wish to, as you have charac¬ 
terized it, engage in the improper questioning of an 
additional witness that I have, and I cannot get into 
the record that I am not able to question her along 
that line unless you will allow me to put her on the 
stand. As I say, the questions that I have to ask 
her have to do with the physiognomy and physical 
characteristics. They are the same questions that I 
asked the other witness. 

The Special Master: The same? 

Mr. Maulsby: Yes. 

The Special Master: I will not entertain that line 
of questioning, as I have told you. If that is w’hat 
you intend to ask the witness, you already have my 
ruling on it. 

Mr. Maulsby: The name of the witness that I 
would call is Miss Fitzgerald. I do not believe she 
has testified before. Have you, Miss Fitzgerald? 

Miss Fitzgerald: No. 

Mr. Maulsby: I wanted to put her on the stand, 
but I will just identify her for the record. 

• ••••• 
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Collins, Sister Mary St. Ursula Collins, and Clara A. Collins. 

(Tr. 294) 

Mr. Maulsby: At this time, in view of the Special 
Master’s last question of the witness who has just 
left the stand, Luther A. Ford, that question being 
what did James Collins look like, I would like to re¬ 
call Mrs. Bradley to ask her the same question. 

The Special Master: As to what he looked like? 

Mr. Maulsby: Yes. 

The Special Master: Mrs. Bradley. 

Thereupon: 

Mamie L. Bbadley 

a witness called on behalf of the claimants William B. Col¬ 
lins, Sister Mary St. Ursula Collins, and Clara A. Collins, 
having been previously duly sworn by the Special Master, 
was recalled and was examined and testified further as 
follows: 

The Special Master: As I understand it, the 
question you are going to ask her is as to his general 
characteristics. Is that true? 

Mr. Maulsby: Yes; as to his general character¬ 
istics. 

Mr. Quinter: If Your Honor please, I am going 
to object to what he looked like, because I do not see 
that that is relevant. What difference does it make 
in this matter what he looked like, whether he was 
tall, short, or medium, humpbacked, or what-not? 

Mr. Maulsby: The question is very material. Mr. 
Held’s claim is that that James L. Collins was the 
James L. Collins, the decedent. 

The Special Master: In your case, the question 
was whether James Collins, the father of the child 
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in question, was the same James L. Collins as this 
decedent. You do not have that matter before you. 

Mr. Maulsby: Are you thereby sustaining Mr. 
Quinter’s objection? 

Mr. Quinter: What James looked like is not rele¬ 
vant. 

The Special Master: She has shown a picture of 
James there, and now he wants her to describe fur¬ 
ther the characteristics of James. 

Mr. Quinter: No; that was Jeremiah, may it 
please the Special Master. 

The Witness: That was Jeremiah. 

The Special Master: It was Jeremiah? 

The Witness: Yes. 

Mr. Quinter: I make a definite objection to her 
testifying to what he looked like. 

The Special Master: I will sustain the objection. 


(Tr. 296) 

Mr. Maulsby: Is it the ruling of the Special 
Master that I am precluded entirely from making a 
comparison between the decedent or his brother 
looked like and any of the claimants in this case? 

The Special Master: Any of the claimants in this 
room; yes, sir. That is the ruling, and I have made 
it several times. You ought to understand it by now. 

By Mr. Maulsby: 

Q. Well, Mrs. Bradley, can you describe what James 
Collins looked like? 

Mr. Quinter: Before she answers that question, 
will Your Honor instruct the witness she is not to 
compare James or Jeremiah with any of the claim¬ 
ants here, in answer to any of these questions, be¬ 
cause, as you know, a witness can go off on a tangent. 
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The Special Master: I think she understands 
that. Mrs. Bradley, do you understand that? 

The Witness: Yes. 

Mr. Quinter: All right. 

The Special Master: Is there a question pend¬ 
ing? 

Mr. Maulsby: Yes, if you will allow the question. 
The Special Master: Very well, State the ques¬ 
tion again. 

(Tr. 297) 

By Mr. Maulsby: 

Q. Can you describe what James Collins looked like? 
A. Yes. He was a little chunky fellow, with a red face and 
a bald head, a very nice looking man. 

Q. What did Jeremiah look like? A. He was tall and 
had a red face, too. I met him when Mr. Collins would 
take me to breakfast in the morning. He was blind, and 
Mr. Collins would take him every morning to breakfast. 
I met him there on North Capitol Street and when they 
were going in to breakfast. He had to lead him along, just 
like a baby. I met him at my house one Sunday evening. 
He was sitting there in the living room crying. I said, 
“ Jim, I wish you wouldn’t cry. You ought to be thankful 
that the Lord has taken your brother.” 

Mr. Quinter: I object to that as not responsive. 
The Special Master: No; that is not responsive 
to the question. 

By Mr. Maulsby: 

Q. How tall was Jeremiah; could you say? A. Well, 
he was quite tall, by his picture there, but I don’t know 
exactly how tall he was. 
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Dennis Collins — Direct. 

By the Special Master: 

Q. Was Jeremiah taller than you are? A. Well, yes; 
a little bit taller than I. 

Mr. Maulsby: That is all, subject, of course, to 
the same exception that I have to the Special Mas¬ 
ter’s ruling. 

(Tr. 299) 

Dennis Collins, Administrators’ Witness, testifies: 

A. I understood, both from coming to Court here and from 
general discussion—I had heard it, I believe, through the 
Irish legation; my sister was secretary to the Irish legate, 
and it came (Tr. 300) to my attention, I believe, through 
her, that this estate existed and that there were no known 
heirs. I was then contemplating and had already made 
plans for a trip to Ireland, and I felt that, in view of that 
fact, I might be able to find some of the heirs myself and 
possibly pay for my trip. Mr. Scalley’s office is on the 
seventh floor of the Shoreham Building, and my office is 
on the ninth floor. I had several personal interviews with 
you. I came down to your office, and you made available 
to me all the information which you had. You gave me 
a copy of a letter, or rather you showed me the original 
and made a typewritten copy of a letter, which, I believe, 
was written in Steubenville, New York, and I believe I still 
have the copy of that letter. You also told me all the other 
facts which you knew concerning these parents of Mr. Col¬ 
lins, as to when they came from Ireland to the United 
States and the fact that they were married at St. Patrick’s 
Church and where that Mr. Collins, Andrew Collins, had 
worked and where James L. Collins had worked, and on the 
basis of that information—I don’t know if this is still an¬ 
swering the question. 




60a 


Dennis Collins — Direct. 

Q. Surely, go ahead. A. Well, on the basis of that in¬ 
formation that I had—and I took it all down—I made in¬ 
quiries here from various Irish people who I knew lived 
in Washington, and especially the older people. I talked 
to my uncle, who was about 75 years old and who knows 
a great deal of the Irish people who came to Washingtion. 
I tried to find out where Mr. Collins- 

(Tr. 303) 

I spent almost a week in Dublin, and I spoke to several 
other people, trying to find out or trying to get some lead 
on Ellen Regan, but I did not find out anything. My investi¬ 
gation did not reveal anything there. 

Then I later went to Cork City, that is, a matter of weeks 
later. I went down to that vicinity, to several of these 
places mentioned in this letter. 

Q. Is that in County Cork ? A. That is in County Cork, 
and the difficulty in ran into there was that in the places I 
went there were so many Collins’ and I didn’t get any direct 
lead as to exactly where Andrew Collins might have come 
from. 

I might say that while I was in New Market, I didn’t 
check the church records there, because I didn’t know that 
that was where he might have come from. 

I was around Skibbereen and Skull and various other 
churches. 

Q. Mr. Collins, are records available in Ireland? A. 
There are. The church records in Ireland are very well 
kept and well preserved, and they go back many, many 
years, and these records are available to anybody who 
wants to find them. 

I will say, if I may, that I have had occasion in the prac¬ 
tice of law here to handle a number of cases in Ireland, 
where it has been necessary to get- 

• ••••• 
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(Tr. 305) 

Q. You could obtain a copy, provided you pay the cost 
of it? A. That is right—for a fee. It is a small fee, the 
same as here—a nominal price to cover the charge of re¬ 
cording, and in the case of church records my experience 
has been that usually there is no request for any fee, but 
if you want to give something, that is all right. 

Q. The records for each county are kept in the county 
seat of the county; are they not? A. That is right. 

(Tr. 306) 

Q. And the church records are kept in the particular 
parish? A. Yes. Each church record is kept in its own 
parish, and the public records are kept at the county seat. 
That is the capital of the county. Limerick city has the 
records for the county of Limerick; Cork city would have 
all the records for the county of Cork, but, in addition to 
those, each record is kept separately in the parish. Each 
parish has its own records. 

Q. Has it been your experience with the records that 
Irish records in general are or are not well kept, well main¬ 
tained ? A. It has been my experience that the church rec¬ 
ords are exceptionally well kept and go back many hundreds 
of years. It is the rule rather than the exception. 
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Louis I. Altshuler’s Affidavit Attached to Atty. Myer 
Sawyer’s Motion to Recommit and Found in an 
Envelope Special Master’s Exhibits. 

3. That from November 20,1948 to May 19,1952 I have 
attempted through my representative John Mawhinney of 
Lee & Co., law researchers and genealogists, to procure rec¬ 
ords in possession of Father P. Daly, Parish priest at Schull 
in the County of Cork, Ireland. (See affidavit attached). 

6. * * * On Tuesday I found the following notation on 
the inside cover of the index book of baptisms from 1807 
to 1816, which was not there on Monday: 

‘‘Missing—April 1,1817 to July 15,1817 
October 1, 1S19 to Nov. 7, 1819” 

I called attention of Mr. Boland and Father Daly to 
the above notation, freshly written, and asked about it. 
Mr. Boland, said he knew nothing about the insertion and 
Father Daly’s reply was that I was sent to examine records 
and not to ask questions. 

I also called Father Daly’s attention to the fact that 
many pages were missing from the marriage register and 
that others were loose. I could find no marriage records 
from May 1818 to February 1820 and only four marriages 
were recorded for the years 1828 to 1829. 

• ••••• 

I also talked with Timothy Keane, a first full blood 
cousin of John and Patrick Keane, and he told me he was 
born in Ballydehob and left Ireland in 1925: that he knew 
Jeremiah Sullivan, as the mail carrier in Ballydehob, the 
present claimant, very well and that Jeremiah Sullivan al¬ 
ways told him that he is no relation to his family. 

10. That my investigation further discloses from a per¬ 
sonal interview with a retired public official, about eighty 
years of age and who had lived in Skull for over half a cen- 
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Louis I. Altshuler’s Affidavit Attached to Atty. Myer 
Sawyer’s Motion to Recommit, Etc. 

tury and who has known Jeremiah Sullivan, the present 
claimant, very well for many years, and knew his parents, 
that Jeremiah Sullivan talked to him many times about the 
Andrew Collins family since this estate came about and 
always told him that he was not in any way related to him. 
The said public official repeated the story to others, as a 
result of which he was visited by Father Daly and told 
to “keep his peace” and a few days later by Jeremiah Sul¬ 
livan, the claimant, who threatened him. This incident is 
only one of many told to me by several people in Ballvde- 
hob, with whom I talked. 

11. That I have checked several hundred records up to 
1840 in Father Daly’s Parish • # * but I have never found 
in the church records a Derby to be a Jeremiah, or vice 
versa. 

The records at the registry were also checked from 1900 
to 1930 for the death of Katherine (Catherine) Driscoll, 
which on Kane’s chart indicates she died either in 1910 or 
1911. No such record appears and in a visit to Stouke Cem¬ 
etery in Ballydehob no headstone was found, which con¬ 
firmed Mr. Boland’s statement that there was no stone for 
her. 

• ••••• 

14. That from the examination of the records and from 
talking with many people I located descendants who 
stemmed through the Jeremiah Driscoll and Margaret 
Keane family, both on the maternal and the paternal sides, 
and in talking with them there is no doubt whatsoever that 
Andrew Collins’ mother and the decedent’s grandmother 
was a Driscoll and not a Minihane; that in the absence of 
records anyone can attach themselves to Andrew Collins, 
the father of James L. Collins, deceased. 

16. That my representative and I, acting in behalf of 
claimants Catherine Witman and Maurice O’Connor, were 
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denied the opportunity of examining the records in Father 
Daly’s Parish for more than three years; that the first such 
records were made available to said claimants, or their rep¬ 
resentatives, was an May 19, 1952. 


Order Authorizing a Plenary Proceeding. 

Upon consideration of the petition of Charles and Perry 
Miller, Jr. and Roy M. Perry, administrators, filed herein 
on the 18th day of July 1947, and it appearing therefrom 
that there is doubt as to who are the next of kin of the 
above named James L. Collins, deceased, and it appearing 
also that there may be unknown next of kin of said dece¬ 
dent, it is by the Court this 21st day of Jnly, 1947, ordered: 

1. That the said petition and the proceedings to be 
taken herein upon said petition be deemed a plenary pro¬ 
ceeding within the meaning of Title 19, Sec. 311 of the 1940 
code of Law for the District of Columbia. 

2. That the usual process by subpoena to answer issue 
to all the parties in interest, named in said petition, and to 
any persons who may hereafter become parties in this 
cause, and to the unknown next of kin of James L. Collins, 
deceased. 

3. That as to all parties who are returned “not to be 
found” service by publication be had pursuant to Title 13, 
Sec. 108-113, both inclusive of said Code and the Rules of 
this Court. 

4. That consideration of the prayers in the said petition 
be reserved for further consideration of the Court after the 
completion of service upon the parties hereto. 

Bolitha J. Laws, 

Chief Justice. 


(Filed July 21,1947) 
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Answer to Petition for Plenary Proceedings. 

Comes now respondent, Sister Mary St. Ursula Collins, 
and in answer to the petition of the administrators, filed 
herein on the 18th day of July, 1947, respectfully states: 

1. That she is a citizen of the United States and a resi¬ 
dent of the State of Kansas, residing at Mt. Carmel, Wich¬ 
ita, Kansas. 

2. That she admits the averments of the petition filed 
by the administrators and consents to the prayers thereof. 

3. That she believes herself to be one of the next-of-kin 
of James L. Collins, deceased, and claims a distributive 
share from the estate of said decedent. 

4. That respondent further states that, upon informa¬ 
tion and belief, her grandfather, James Collins, was a 
brother of Andrew Collins, who was the father of James I. 
Collins, deceased, and respondent, therefore, was related 
to the said decedent as a first cousin once removed, and 
respondent, therefore, claims that she is entitled to share 
equally with the next-of-kin of the said decedent; and all 
of these recitals this respondent is ready to prove. 
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Comes now respondent, William B. Collins, and in an¬ 
swer to the petition of the administrators, filed herein on 
the 18th day of July, 1947, respectfully states: 

1. That he is a citizen of the United States and a resi¬ 
dent of the State of Wisconsin, residing at 308 11th St., 
Menomonie, Wisconsin. 

2. That he admits the averments of the petition filed by 
the administrators and consents to the prayers thereof. 

3. That he believes himself to be one of the next-of-kin 
of James L. Collins, deceased, and claims a distributive 
share from the estate of said decedent. 

4. That respondent further states that upon informa¬ 
tion and belief, his grandfather, James Collins, was a 
brother of Andrew Collins who was the father of James 
L. Collins, deceased, and respondent, therefore, was related 
to the said decedent as a first cousin once removed and 
respondent, therefore, claims that he is entitled to share 
equally with the next-of-kin of the said decedent; and all 
of these recitals this respondent is ready to prove. 

(The essential parts of Justice Holtzoff’s order of Sep¬ 
tember 2, 1947, ordering publication in a plenary proceed¬ 
ing within Title 19, Section 311 of the 1940 Code of the 
District of Columbia.) 

“And it having been ordered by this Court on the 21st 
of July, 1947, that the petition and the proceedings to be 
taken thereon shall be deemed a plenary proceeding within 
Title 19, Section 311, of the 1940 Code of the District of 
Columbia, there has been issued pursuant to said order the 
usual process of this Court commanding all the parties in 
interest in said estate as hereinafter set forth to appear 
in the District Court of the United States for the District 
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of Columbia, Holding Probate Court, and answer the exi¬ 
gencies of said petition, which process was duly returned 
‘not to be found’ and it being probable that the unknown 
parties herein are also non-residents of the District of 
Columbia, it is this 2 day of September, 1947, 

Ordered, That Rosa Grubb Collins 

William B. Collins, Sister Mary St. Ursula Collins, and 
all the unknown heirs at law and next of kin of James L. 
Collins, deceased, and all other persons concerned, having 
or claiming any right, title, interest or claim in and to the 
estate be and they are hereby commanded to appear in this 
Court on the 15th Day of December, 1947, to answer under 
oath the said petition, and to show cause, if any they have 
why they severally have any interest in said estate or why 
thev claim severallv anv right to distributive shares in said 
estate, as well as, also, why the prayers of said petition 
should not be granted and a Master appointed as therein 
prayed.” 

(This is followed by another part of the order provid¬ 
ing for the publication of the order twice a month for three 
consecutive months in the Washington Law Reporter and 
the Evening Star, papers of general circulation.) 
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Notice is hereby given That 'William B. Collins as an 
individual heir of deceased and also as Trustee for Jere¬ 
miah F. Collins, Vera Collins, Sister Mary St. Ursula and 
Clara Collins as heirs and next of kin of James L. Collins, 
Deceased, hereby appeal from the final order, judgment or 
decree of July 18th, 1952, and from all intermediate orders 
to the United States Court of Appeals for the District of 
Columbia Circuit: and more particularly, from the order, 
judgment and decree, signed and entered by the Honorable 
David A. Pine, District Judge, overruling all pending ex¬ 
ceptions and objections to the Original Report and Award 
and all pending exceptions and objections to the Amended 
Report and Award and adopting, ratifying and confirming 
the Original Report and Award as amended by the 
Amended Report and Award of the Special Master, Theo¬ 
dore Cogswell, Esq., and from the whole of said order, 
judgment and decree of July 18tli, 1952. 

Dated August 12th, 1952. 

(Signed) William B. Collins 
William B. Collins, an individual 
heir appearing in pro. per. 

(Signed) William B. Collins 
William B. Collins, Trustee. 
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Statement of Points on Appeal. 

The Court erred in the following particulars: 

(1) In accepting and ratifying the Report and Award 
of the Special Master as amended by the Amended Report 
and Award for The Special Master. 

(2) In not rejecting both the Original Report and 
Award of the Special Master and the Amended Report and 
Award because both were so clearly erroneous. 

(3) In directing the distribution of the assets of the 
Estate of James L. Collins, deceased to Ann O’Brien, Jere¬ 
miah Sullivan and to the personal representatives of others 
as first cousins of said deceased, on very doubtful, sus¬ 
picious and wholly insufficient testimony in conflict, with 
other testimony given by the same claimants. 

(4) In failing to find that William B. Collins, Jeremiah 
F. Collins, Vera Collins, Sister Mary St. Ursula Collins 
and Clara Collins were the sole direct heirs and next of 
kin of said deceased, and entitled by law to this estate. 

(5) In holding that the Special Master did not err in 
his refusal to admit testimony and evidence of Mamie 
Bradley and others of the strong physical resemblance of 
William B. Collins and Jeremiah Collins, a brother of 
James L. Collins, deceased. 

(6) In ratifying, accepting and confirming the ruling 
of the Special Master in refusing to permit an offer of 
proof of such testimony after the Special Master had ruled 
that such testimony was immaterial. 

(7) In ratifying, adopting and approving the order of 
F. Dickinson Letts, dated May 18, 1949, and re-opening the 
cause and permitting new parties—Nellie Collins, et al— 
to present their purported evidence of relationship to 
James L. Collins, deceased, over a year after the order and 




Statement of Points on Appeal. 


citation of September 2, 1947, by Judge Holtzoff, and the 
order of Jnly 21, 1947, had completely barred these claim¬ 
ants. This order of May 18, 1949, was void for lack of 
jurisdiction of the District Court, and was wholly lacking in 
“due process of law”, said Nellie Collins et al having made 
no claim against this estate until January 17, 1949, almost 
seventeen months after the Sept. 2,1947, citation and order 
of Judge Holtzoff and after it had been published more 
than a full year before they filed claim. 

(8) In failing to hold void and 'wholly lacking in juris¬ 
diction the stay in Judge Letts’ Order of May 18, 1949, 
staying these appellants from proceeding to have a hearing 
on their Exceptions to the First Award and Report of the 
Special Master until Nellie Collins, et al “be afforded the 
opportunity * • * to fully present their claims as noted 
hereinabove, and evidence in support thereof.” 

(9) In failing to hold that the order of May 18, 1949 
was not wholly void but was a collateral attack upon the 
orders of Judge Holzoff, dated July 21,1947 and September 
2, 1947, neither of these two orders having never been set 
aside; in fact no move was ever made to set either of them 
aside. 

(10) In failing to hold, that even if the Court had power 
to open a proceeding like this, (which is denied) in any 
event the Court was bound by Rule 60 (b) and Rule 53 (e) 
and was prevented by these Rules of F. R. C. P. adopted 
by the District Court of the District of Columbia of their 
own Rule 1. from Re-opening and also by Statute D. C. 
Code, 1940 Edition, Title 11, Sec. 512. 

(11) By conflicting with all prior designation of points 
in a pending case in the Court of Appeals of the District 
which is No. 11,140. in said Court and with which Judge 
Pine’s decision order and judgment is in direct conflict. 
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(12) In ratifying, confirming and adopting the Report 
and Award of the Special Master as amended hv the 
Amended Report and Award of the same Special Master 
altho there has never been a proper or legal accounting in 
any Court for the $50,000. withdrawn on January 15, 1947, 
from the. hanks for investment in certain U. S. Government 
Bonds, when this is one of the charges against the surviv¬ 
ing administrator in this estate which is now pending in 
the Court of Appeals for the District of Columbia. 

(13) In failing to hold that the Orders of the District 
Court, dated April 19, 1950, and April 20, 1950, permitting 
Ann O’Brien, Jeremiah Sullivan and others to intervene 
in this proceeding were absolutely void and the Court 
making them was devoid of any jurisdiction. 

(14) In failing to hold that the orders of July 21, 1947 
and September 2, 1947, both made by Judge Holtzoff were 
the same in effect as notice to creditors in any estate to 
file their claims within a time fixed by order of the Court 
under the law, as the above orders were, or be forever 
barred from presenting any claim, the theory of the law 
being that there must be an end to litigation sometime as 
shown in Dickens’ novel “Bleak House” Dated August 28, 
1952. 
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Order Ratifying Report and Award of the Special 
Master as Amended by the Amended Report and 
Award of the Special Master. 

(Essential parts of Judge David A. Pine’s Order or 
Decree July 18, 1952.) 

“This case came on for hearing upon the Report and 
Award of the Special Master filed herein on October 19, 
1948, and the exceptions filed thereto by * * 0 William B. 
Collins, et al and upon the Amended Report and Award of 
the Special Master filed herein October 31, 1951, and the 
exceptions filed thereto by, * * * William B. Collins * # 

After careful consideration on the complete record made 
before the Special Master and of the exceptions and sup¬ 
porting briefs filed by the several exceptants * * # and after 
full arguments and it appearing to the Court that the 
Special Master has ascertained and determined all the 
persons entitled to share in the estate of James I. Collins, 
deceased, and has determined the respective shares of 
said persons and it appearing to the Court that the findings 
of fact made by the Special Master are amply supported 
by the record herein and that the conclusions of law reached 
by the Special Master necessarily follow from the facts 
which he found and which are free from error, it is by this 
Court this 18th day of July, 1952, 

Ordered, adjudged and decreed that all pending excep¬ 
tions and objections to the Original Report and Award and 
all pending exceptions to the Amended Report and Award 
be and they are hereby overruled and that the Original 
Report and Award as amended by the Amended Report 
and Award be and it is hereby adopted, ratified and con¬ 
firmed.” 

/s/ David A. Pine. 

David A. Pine, Judge. 
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Memorandum. 

Upon careful consideration of the complete record and 
briefs herein, and after full argument, I have come to the 
conclusion that the pending exceptions to the Original Re¬ 
port and Award and the exceptions to the Amended Report 
and Award of the Special Master should be overruled, and 
that the Original Report and Award as amended by the 
Amended report and Award should be adopted and con¬ 
firmed. 

It would serve no useful purpose to restate the proceed¬ 
ings or attempt to epitomize the voluminous evidence re¬ 
ceived in this case. That has been done in the comprehen¬ 
sive reports of the Special Master. It is my duty to “accept 
the Master’s findings of fact unless clearly erroneous” 
(F. R. C. P. 53(e)(2)). I do not find them clearly errone¬ 
ous, but amply supported, and therefore accept them. The 
conclusions of law he reaches necessarily follow, and are 
concurred in. 

Counsel will submit appropriate order. 


July 2, 1952. 


David A. Pixe, 
Judge. 
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Opposition to Motion of Jeremiah Sullivan and Anne 
O’Brien to Intervene and Reopen the Record. 

William B. Collins, Sister Mary St. Ursula Collins, Clara 
J. Collins, Jeremiah Collins and Vera C. Collins, by their at¬ 
torneys, oppose the granting of the Motion to Reopen the 
above-entited cause to allow Jeremiah Sullivan and Anne 
O’Brien to intervene on the following grounds: 

1. The Court has no jurisdiction to reopen the cause 
since the record was closed and the matter submitted 
to a Special Master December 17,1947. 

2. The Movants have waited over two years to present 
their claims and are now barred by laches. 

Should the Court overrule this opposition and grant the 
Motion to Reopen the Cause, then respondents respectfully 
move the Court that the record be reopened as to them also 
that they too might present additional evidence to support 
their claims. 
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Order of May 18, 1949. 

Order of F. Dickenson Letts, dated May 18,1949, on mo¬ 
tion of Nellie Collins filed herein on January 17, 1949, and 
Amended motion of said Nellie Collins, filed herein March 
25, 1949, on behalf of herself and others. The recitals pre¬ 
ceding the order set forth the substance of the motion and 
then continue: 

“Answers having been filed thereto, and the same hav¬ 
ing been argued by counsel, it is by this honorable court 
this 18th day of May, 1949/ ’ 

“Ordered: 

1. That the adoption by this Honorable Court of the 
Special Master’s Report filed herein August 19, 1948, be 
stayed until a new hearing has been set and held by the 
Special Master appointed herein for the purpose of the 
presentation of the claim of Nellie Collins, John Cohane, 
Mary McGrath, Alice E. Carr, Margaret Grover, Maurice 
O’Connor and Catherine Witman as heir at law and next 
of kin of James L. Collins, deceased, and, as such, entitled 
to distribution of his estate, and that such claimants he af¬ 
forded the opportunity at such hearing to fully present their 
claims as noted hereinabove , and evidence in support 
thereof. 

2. That the case herein be reopened and referred to the 
Special Master appointed herein, namely, Theodore Cogs¬ 
well, Esq., for the purpose of hearing the claims of the fol¬ 
lowing persons: Nellie Collins, John Cohane, Mary Mc¬ 
Grath, Alice E. Carr, Margaret Grover, Maurice O’Connor 
and Catherine Witman, and evidence in support of their 
claims as heirs at law and next of kin of James L. Collins, 
deceased, and as such entitled to distribution in his estate. 
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3. That the Special Master, namely, Theodore Cogswell, 
Esq., appointed herein for the purpose of hearing the evi¬ 
dence of Claimants in the above estate, shall set a day cer¬ 
tain for the hearing of the claims of Nellie Collins, John 
Cohane, Mary McGrath, Alice E. Carr, Margaret Grover, 
Maurice O’Connor and Catherine Witman, and the presen¬ 
tation of evidence in support of their claim as heirs at law 
and next of kin of James L. Collins , deceased 

4. That the Special Master after hearing the claims of 
Nellie Collins, and all those mentioned in the paragraph 
above ‘‘as heirs at law and next of kin of James L. Collins, 
deceased, and evidence in support of such claims, shall 
thereafter file his report and recommendations to this Hon¬ 
orable Court.” (Italics ours). 
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Amended Answer to Motions, as Amended, of Nellie 

Collins, et al. 

In further answer to the motions, as amended, of Nellie 
Collins, John Cohane, Mary McGrath, Alice E. Carr, Mar¬ 
garet Grover, Maurice O’Connor and Catherine Witman to 
reopen the above-entitled cause for the purpose of present¬ 
ing evidence in support of claims, to set a day certain for 
the presentation of the claims and to stay the adoption of 
the Special Master’s report. William B. Collins, Sister 
Mary St. Ursula Collins, Clara J. Collins, Jeremiah Collins 
and Vera C. Collins state that this Court lacks jurisdiction 
over the subject matter of the motions and the parties filing 
the motions, and for this reason, as well as the reasons 
stated in the original answers, the motions should be dis¬ 
missed or denied. 


May 2,1949. 
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Genealogical Office 

(Formerly Office of Arms) 

(seal) 

Dublin Castle 
Tel. 51284 

12th November, 1948 

Mr. Robert L. Collins, 

Pelham Biltmore 
Pelham, New York, U. S. A. 

Dear Sir: 

I duly received your letter of 1st November. 

The general registration of births, deaths and marriages 
did not come into force in this country until 1864. Protes¬ 
tant marriages, however, are officially recorded from 1845. 
The records are only kept in the office of the district regis¬ 
trar for a short while, being then transfered to the Office of 
the Registrar General in Dublin. Parochial registers for 
the Protestant Church of Ireland still exist in many par¬ 
ishes going back usually over a century but more than half 
of these perished in the destruction of the Public Record 
Office in 1922. Catholic and Presbyterian parish registers 
on the other hand, though they do not as a rule cover so 
long a period as the others, were not lodged in the Public 
Record Office and so escaped destruction. The majority of 
country parishes (Catholic) have records fairly complete 
from about 1830 or 1840 but owing to the variation in this 
respect from parish to parish no absolute statement can be 
made unless the particular parish is specified. 1820-1830 
would not have been regarded as an “old record” in Ire¬ 
land prior to the destruction in 1922 of the Public Record 
Office (where documents were preserved going back to the 
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13th century) but since that disastrous event we are obliged 
to regard everything pre-1864 in that light. Birth certifi¬ 
cates are issued by the Registrar-General, Dublin, not from 
local offices; baptismal certificates are issued by the parish 
clergy. 

Yours faithfully, 

(s) L. MacDysaght, 

Chief Herald & Genealogical Officer. 


Report and Award of Special Master. 

(First Report dated August 19, 1948) 

• • • (Page 4) 

Upon consideration of said petition, an order authoriz¬ 
ing a plenary proceeding within the meaning of said Title 
19-311 D. C. Code 1940, was signed by the Court on July 21, 
1947, directing that the usual process by subpoena to an¬ 
swer issue to all parties in interest in said petition, and to 
any persons who may hereafter become parties to the cause, 
and to the unknown next of kin of said decedent, and that 
as to all parties who are returned “not to be found” service 
by publication be had pursuant to Title 13, Sec. 108-113, 
both inclusive of the Code and Rules of this Court. Process 
by subpoena to answer and publication was had against all 
parties in interest, including the unknown heirs at law and 
next of kin of James L. Collins, deceased, “and all other 
persons concerned having or claiming to have any right, 
title, interest or claim in and to the said estate • • • to 
appear in this Court on the 15th day of December, 1947, to 
answer under oath the said petition and to show cause, if 
any they have, why they severally have any interest in said 
estate, or why they severally claim any right to distribu- 
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tive shares in said estate, as well as also why the prayers 
of said petition should not be granted and a Master ap¬ 
pointed as therein prayed. The order of publication was 
published as required, twice a month for three successive 
months before the return day in the Washington Law Re¬ 
porter and the Evening Star, the first publication in each 
paper having been made at least ninety days before the 
return day. Copies of said order of publication were mailed 
postpaid to all the known claimants at their last known ad¬ 
dress on October 16, 1947, as per affidavit of mailing filed 
in the cause on October 17,1947. Answers to the said peti¬ 
tion were filed by claimants Rosa Grubbs also known as 
Rosa Collins, William B. Collins, Sister Mary St. Ursula 
Collins and Fred W. Pullen. On December 17, 1947, the 
Court passed an order referring the plenary proceedings 
to the Special Master. 

• ••••• 

The father of James L. Collins and his brother, Jer¬ 
emiah J. Collins, was Andrew Collins who was born in 
Ireland on September 23, 1826 according to the calculation 
of the Special Master—his death certificate having stated 
that as of the date of his death on January 16,1905 he was 
“aged 78 years, 3 months and 23 days.” Andrew Collins 
came to America from Ireland in 1860 at the age of about 
34 years and was married to Ellen Regen on October 21, 
186*0 at St. Patrick’s Church, Washington, D. C. # * He 

died at 425 Washington Street, N. W., on January 16,1905, 
having continuously resided in Washington since the year 
1860. 

• ••••• 

The next claims for consideration are those of William 
B. Collins, 308 11th Street, Menomonie, Wisconsin; Sister 
Mary St. Ursula Collins, Mt. Carmel, Wichita, Kansas; 
Clara J. Collins, 2235 Burling Street, Chicago, Illinois; 
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Jeremiah Collins, 2235 Burling Street, Chicago, Illinois; 
and Vera C. Collins, same address, all being brothers and 
sisters to each other, the first three claimants being repre¬ 
sented by W. E. Holt Maulsbv, Esquire, and Percy H. 
Russell Jr., Esq., attorneys, National Press Building, Wash¬ 
ington, D. C.; the latter two by Stephen J. McMahon, Jr., 
Esq., Attorney at Law, Stoneleigh Court, Washington, D. C. 

Only one of the above claimants, William B. Collins, 
personally appeared and testified; thus the claims of all 
rest very largely upon the testimony of said William B. 
Collins, which in turn w T as based often upon pedigree state¬ 
ments. Sister Mary St. Ursula Collins and Clara J. Collins 
have each filed supporting affidavits (WBC Exh. 11 and 12) 
which, however, do not contain any facts not testified to 
personally by the claimant w’ho was present at the hearing. 
The claims of these brothers and sisters are based upon an 
allegation that their grandfather, James Collins, was a 
brother of Andrew Collins who was the father of proposi¬ 
tus, James L. Collins, thus constituting them first cousins 
once removed of propositus and consequently entitled to 
share equally in his estate. 

The testimony of William B. Collins, 72 years of age, 
a practicing attorney in Sheboygan, Wisconsin, was obvi¬ 
ously ingenious; he answered readily and concisely. Mr. 
Collins testified that he was born on November 29,1875, at 
Sheboygan, Wisconsin, as were all of his brothers and sis¬ 
ters. He identified his living brother and sisters who are 
the claimants here along with himself, as Jeremiah F. 
Collins, born November 5,1877; Mary E. Collins, now Sis¬ 
ter Mary St. Ursula Collins, born May 4, 1879; Clara A. 
Collins, born August 12, 1880; and Vera C. Collins, born 
October 10, 1887. There were three other brothers who 
predeceased propositus; however, their issue, if any, could 
not under the law of this District assert a claim along with 
these claimants, nor did they do so. They were James E. 
Collins, born November 5, 1872; Joseph W. Collins, bora 
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January 21, 1874, and Leo G. Collins, born July 14, 1884, 
all deceased, as aforesaid. The births of all eight children 
were verified by certificates issued by the Congregation of 
the Holy Name of Jesus, Sheboygan, Wisconsin, entitled 
“Certificate of Birth and Baptism’’, filed herein as WBC 
Exhibits 13 to 20 inclusive. All of said certificates disclosed 
the parents of said children to be Benjamin William Collins 
and Johanna Donahue Collins, as testified by William B. 
Collins. Mr. Collins testified that his father, Benjamin 
William Collins, was born at or near the village of New 
Market, County Cork, Ireland, February 18,1841, and filed, 
as a part of WBC Exh. No. 9, a Certificate of Baptism issued 
by the Church of St. Mary, Parish of Newmarket, County 
Cork, Ireland, disclosing that he was baptized February 
21,1841, and that his parents were James Collins and Julia 
Gorman. Also a part of WBC Exh. No. 9 is a Certificate 
of Marriage issued by the same church certifying that 
James Collins and Julia Gorman were married in that 
church on February 17,1840, as testified by said William B. 
Collins. It is this James Collins, their grandfather, the hus¬ 
band of Julia Gorman, as aforesaid, who claimants allege 
was the brother of Andrew Collins, the father of propositus. 
Unfortunately for them, however, they have presented no 
documentary proof whatsoever to support their claim. 

Testifying as to family tradition, fortified by the death 
certificate of James Collins (WBC Exh. 1), Mr. Collins 
stated that his grandparents, James and Julia Gorman Col¬ 
lins, emigrated from Ireland to the United States, bringing 
their infant son, Benjamin William, with them, landing at 
Boston, Mass., in July, 1845; that his grandfather went to 
work in the harvest fields at Dorchester, Mass., but suffered 
a sunstroke and died in the same month of July 1845. The 
aforesaid death certificate gave his age as 25 years, birth¬ 
place—Ireland, and under the caption “Parents” the name 
of ‘ 1 James Collins ’ ’. His grandmother then moved with her 
son to Cumberland, Maryland, where another son, Michael 
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Collins, was born four or five months after his father’s 
death. The family then moved to Wisconsin where the 
grandmother, Julia Gorman Collins, died in 1878, leaving 
surviving her the two sons as aforesaid, Benjamin William 
and Michael. Michael died, unmarried and without issue 
in 1894. Benjamin William served in the Civil War, and 
thereafter married Johanna Donahue on December 26,1871, 
at Holy Name Church, Sheboygan, Wisconsin, as shown by 
WBC Exhibit No. 21, the church Certificate of Marriage. 
He died on September 9,1923, at Sheboygan, a retired rail¬ 
road employee, leaving surviving him his widow, Johanna, 
and the eight children aforesaid, the five survivors of which 
are the claimants herein. 

The Special Master is of the opinion that the testimony 
of William B. Collins, supported by the affidavits of two 
of his three sisters and the vital statistic exhibits proved 
sufficiently that claimants are the grandchildren of James 
and Julia Gorman Collins, formerly of Newmarket, County 
Cork, Ireland. But at this point, when it became necessary 
for them to prove that James Collins of Newmarket was a 
brother of Andrew Collins, father of propositus, if their 
claims were to succeed, claimants failed completely. They 
could present no birth or baptismal certificate for an An¬ 
drew Collins and no vital statistics or other information 
concerning the parents of James Collins of Newmarket, Ire¬ 
land, who they claimed were the parents of Andrew as well; 
indeed the only offer of proof of any kind concerning an 
Andrew Collins is the testimony of said William B. Col¬ 
lins, admissible under family tradition, to the effect (T. 
256-259) that “father said that he * * * left an uncle, a 
brother of his father, James Collins, named Andrew Col¬ 
lins; that the name of Andrew Collins had been discussed 
between my uncle, Michael Collins, and my father before 
my uncle Michael died in July 1894, and several times—oh, 
many times—in between, particularly a few months before 
father died, this question of Andrew Collins came up 
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again”; that his father stated that he had had informa¬ 
tion that Andrew Collins had left Ireland and had come to 
America and was on the eastern seaboard of the United 
States somewhere and had asked him to look np Andrew 
Collins and his family if he had any, but that he (Witness) 
had never endeavored to do so, not knowing where to begin. 
This testimony, together with the supporting affidavits of 
the Misses Mary St. Ursula and Clara J. Collins, which 
were to the same effect and merely cumulative, constitute 
the only offer of proof of any kind to the effect that there 
was an Andrew Collins in their family history. And even 
if it had been conceded that such might have been the case, 
claimant had no proof to offer that their alleged grand¬ 
uncle, Andrew Collins, was the same Andrew Collins who 
was the father of the decedent, James L. Collins. The fail¬ 
ure of claimants to link their grandfather and an Andrew 
Collins as brothers is all the more apparent in view of the 
testimony of Robert L. Collins, son of William B. Collins, 
(T. 184-217) as to the search he personally made in Eng¬ 
land and Ireland, particularly in Newmarket, the birthplace 
of his great grandfather, and of his failure to find any 
records as to who the brothers of his great-grandfather 
were (T. 217). This witness attempted to excuse his failure 
in some instances by stating that he was prevented by the 
Irish government and ecclesiastic authorities from making 
a thorough search of the records of his own family because 
he “did not officially represent the administrators of this 
estate” (T. 195-200). But such is not the law or the regu¬ 
lations, for it is well known that copies of Irish vital sta¬ 
tistics (both governmental and church) are available to 
anyone willing to pay the one or two dollar charge for the 
same. The witness discredited his own allegations (T. 195) 
when at the hearing on May 12,1948, he went into consider¬ 
able detail as to why copies of the records of the marriage 
of his great-grandfather, James Collins, and the baptismal 
certificate of his grandfather, Benjamin William Collins, 
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were refused him by the Parish priest at Newmarket due to 
the fact that he did not officially represent the administra¬ 
tors of the estate; only to file under WBC Exh. 9 on June 
14th the certificates in question which were forwarded to 
him by mail from the same Parish priest, dated April 28, 
1948, in answer to a mere letter of request dated only five 
days previously (April 23, 1948). Furthermore, Dennis 
Collins, Esquire, a well-known practicing attorney in Wash¬ 
ington and a native of Ireland, who made a thorough per¬ 
sonal search in various counties of Ireland endeavoring to 
locate records of his own family as a possible claimant 
herein or to locate other claimants to this estate, testified 
(T. 303-306) that he had never been refused access to rec¬ 
ords in any county or church in Ireland in connection with 
this estate or in the matter of five or six other Irish estates 
in which he had applied and obtained records. Dennis Col¬ 
lins testified further that the church records are exception¬ 
ally well kept in Ireland, dating back hundreds of years 
and that for many years the public records were compiled 
from the church records. In the opinion of the Special Mas¬ 
ter, the proposed excuse of "'Robert L. Collins is not well- 
founded. 

The attorneys for William B. Collins, et al, also pre¬ 
sented the argument that the administrators and their at¬ 
torneys had not made a full and complete investigation and 
search for heirs alleging also that it had been confined al¬ 
most entirely to the District of Columbia. Mr. Maulsby 
argued (T. 173) that “there is a duty on the administrator 
to conduct as full an investigation as is possible to ascer¬ 
tain if there is any available information which would help 
claimants in establishing their case, and if the administra¬ 
tor is negligent in that duty in any respect, or if the record 
shows that the investigation has not been exhausted or ex¬ 
haustive enough, then the presumption in favor of the 
claimants would be enlarged because they would not have 



86a 


Report and Award of Special Master. 

had a complete investigation on which to base such evi¬ 
dence as they were able to locate ,, . But whatever merit 
there may be in such argument falls far short in this case 
for, as shown previously herein, in the opinion of the 
Special Master, the administrators, through their attor¬ 
neys, have made as complete an investigation as was pos¬ 
sible to make in their efforts to determine the ancestry of 
and the heirs at law and next of kin of propositus. Thomas 
C. Scalley, Esquire, attorney for the administrators, set 
forth in completed detail (T. 169-183 and 315-341) the ef¬ 
forts made to obtain information and locate heirs through 
the Civil Service Records, records of the Government 
Printing Office, Post Office Department, St. Patrick’s 
Church, the Washington Gas Light Company, the Census 
Bureau, the Archives, immigration records, Department of 
Justice immigration records, District of Columbia vital 
statistics and interviews with more than one hundred per¬ 
sons in an effort to obtain information of value. Mr. Seal- 
ley also gave to Dennis Collins all the information in his 
possession prior to Dennis Collins’ trip to Ireland endeav¬ 
oring to trace the genealogical history of propositus, and he 
further made available to all claimants including the at¬ 
torneys for William B. Collins, et al, all of the information 
he had. In addition, the two nation-wide radio broadcasts 
spread far and wide over the country the news that these 
administrators and their attorneys were endeavoring to 
locate the heirs of James L. Collins; in fact, the claims of 
William B. Collins and his brother and sisters arose as a 
result of information they received through the radio 
broadcasts. The investigation by the administrators, 
through their attorneys, has been full and complete in the 
opinion of the Special Master. 

Attorneys for these claimants then attempted to intro¬ 
duce testimony of three witnesses who knew propositus and 
his brother to the effect that William B. Collins, whom they 
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saw for the first time at the second hearing, bore a physical 
resemblance to propositns and/or his brother, Jeremiah J. 
Collins, deceased, but, upon objection, this line of question¬ 
ing was refused by the Special Master as being irrelevant 
and immaterial and not the kind of proof as would be of 
any value in attempting to determine whether these claim¬ 
ants were first cousins once removed of propositus. 

The Special Master is of the opinion that William B. 
Collins, Sister Mary St. Ursula Collins, Clara J. Collins, 
Jeremiah Collins and Vera C. Collins have failed to prove 
any relationship to propositus, James L. Collins, and their 
claims are therefore each hereby denied. 

The foregoing completes the consideration by the 
Special Master of all claimants to this estate except that 
of the District of Columbia. The District of Columbia 
claims the entire estate as statutory eschentee because of 
a failure of relations of the intestate within the fifth degree 
as contemplated by Title 18, Section 717, D. C. Code 1940, 
as amended by the Act of June 26, 1934 (48 Stat. 1230). 
It is the opinion of the Special Master that the District 
of Columbia is entitled to the entire surplus of the estate 
of James L. Collins, deceased, due to such failure. The 
estate consists entirely of personalty, there being no real 
estate involved. 


Findings of Fact. 

Upon consideration of the evidence presented, the 
Special Master finds and respectfully recommends to the 
Court as follows: 

That James L. Collins, deceased, left him surviving no 
widow or relations within the fifth degree, reckoned by 
counting down from the common ancestor to the more re¬ 
mote. 
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Conclusions of Law. 

The Special Master has reached the following conclu¬ 
sions of law, which he respectfully recommends to the 
Court, namely: 

That in accordance with the provisions of Title 18, 
Section 717, District of Columbia Code, 1940, as amended 
by the Act of June 26, 1934 (48 Stat. 1230), the District 
of Columbia takes the entire estate. 

That decedent’s estate shall be distributed to the Dis¬ 
trict of Columbia as sole distributee. 

s/ Theodore Cogswell, 
Special Master. 

August 19th, 1948. 
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Order of Publication. 

Estate of James L. Collins, Deceased. 

Administration No. 67,203. 

Letters of Administration upon all the moneys, goods, 
chattels, and rights of James L. Collins, deceased, late of 
the District of Columbia, having been granted herein unto 
Charles Perry Miller, Jr. and Roy M. Perry on the 27th 
day of June, 1946; no distribution partial or otherwise, 
has yet been made to any of the persons entitled thereto 
as heirs at law and next of kin of said decedent. 

It having been made known to the Court by the petition 
of said administrators, filed herein on the 18th day of 
July, 1947, for the appointment of a Master to ascertain 
and determine who are the next of Kin of said James E. 
Collins, deceased, that it is impossible for said adminis¬ 
trators to definitely determine who are all the persons 
who would be entitled to participate in said estate, and 
likewise impossible to compute the amount distributable 
to each of the next of kin until each of said next of kin 
is definitely ascertained, and it having been ordered by 
this Honorable Court the 21st day of July, 1947, that the 
petition and proceedings to be taken thereon shall he 
deemed a plenary proceeding within Title 19, Sec. 311 of 
the 1940 Code of the District of Columbia, there has been 
issued pursuant to said order the usual process of this 
Court commanding all the parties in interest in said estate 
as hereinafter set forth to appear in the District Court 
of the United States for the District of Columbia, Holding 
Probate Court, and answer the exigencies of said petition, 
which said process has been duly returned “not to be 
found” as to the hereinafter named persons, and it having 
been shown by the affidavit of Thomas C. Scalley, filed 
herein, that the hereinafter named persons are non-resi¬ 
dents of the District of Columbia, and it being probable 
that the unknown parties herein are also non-residents 
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of the District of Columbia, it is this 2 day of September, 
1947, 

Ordered That Rossa Grubbs Collins, Catherine Collins 
O’Connell, Acmes L. Collins, Francis W. Collins and his 
six brothers and sisters; Mrs. Frank J. Meier, Mrs. Helen 
White, Fred W. Pullen, Annie Pullen, Benjamin Franklin 
Pullen, Harry Collins, Minnie Collins, Mrs. James Waters, 
(nee Sarah J. Collins); The heirs at law of Leonard Col¬ 
lins, Mrs. Edward Auldridge, Albert E. Collins, William B. 
Collins, Sister Mary St. Ursula Collins, and all the un¬ 
known heirs at law and next of kin of James L. Collins, 
deceased, and all other persons concerned, having or claim¬ 
ing to have any right, title, interest or claim in and to 
said estate be and they hereby are commanded to appear 
in this Court on the 15” (sic) day of December, 1947, to 
answer under oath the said petition and to show cause, 
if any they have, why they severally have any interest in 
said estate, or why they severally claim any right to dis¬ 
tributive shares in said estate, as well as, also, why the 
prayers should not be granted and a Master appointed 
as therein prayed, provided, however, and it is further 
Ordered That a copy of this order be published in the 
Washington Law Reporter and the Evening Star, the lat¬ 
ter a newspaper of general circulation published in the 
District of Columbia, twice a month for three consecutive 
months before the return day herein mentioned, the first 
of said publications to be not less than 90 days before said 
return day. 

Alexander Holtzoff, 

Attest: Justice. 

Theodore Cogswell, 

Register of Wills for the 
District of Columbia, 

Clerk of the Probate Court. 

(Filed Sept. 2, 1947.) 
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Motion to Reopen Case for the Purpose of Taking 
Additional Evidence. 

Come now Mawrice O’Connor and Catherine Witman, 
by their attorney, and request that the Special Master 
herein reopen the case for the purpose of hearing evidence 
in support of their claim as the next-of-kin of James L. 
Collins, deceased, and, as such, entitled to share in the 
distribution of his estate, and as grounds therefor state: 

1. Claimants herein were not aware of the fact that 
thev are the next-of-kin of the decedent until after the 

90 

hearings herein had been completed. 

2. In support of this motion, claimants refer to the 
affidavit of Louis I. Altshuler attached hereto; the tele¬ 
gram of Hobart Roby; and a copy of the letter dated 
October 25, 1885, the original of which was found among 
the effects of James L. Collins, deceased. 

/s/ Dennis Collins, 
Dennis Collins, 

Attorney for Claimants, 

930 Shoreham Building. 
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To Thomas C. Scalley, Esquire, 

Shoreham Building, 

Attorney for Administrator, 

and 

Ralph D. Quinter, Esquire, 

821-15th Street, N. W., 

Attorney for District of Columbia. 

Please take notice that if you wish to oppose the 
granting of the foregoing motion, you shall within five 
days from the date of service of a copy upon you, or until 
such further time as the Court may grant, or the parties 
agree upon, file with the Clerk of the Court a statement 
of points and authorities in opposition thereto upon which 
you rely, and serve a copy thereof on the attorney for 
Maurice O’Connor and Catherine 'Witman. 

/s/ Dennis Collins, 
Dennis Collins, 
Attorney for Claimants. 

I hereby certify that copy of the foregoing motion was 
mailed postage prepaid, to Thomas C. Scalley, Esquire, 
Shoreham Building, Attorney for Administrator, and 
Ralph D. Quinter, Esquire, 821-15th Street, N. W. Attor¬ 
ney for the District of Columbia, this 1st day of Decem¬ 
ber, 1948. 

/s/ Dennis Collins, 
Dennis Collins, 
Attorney for Claimants. 


District of Columbia Code (1941 Edition). 

Title 11, 504 (18:124). 

“It (The Probate Court) shall have full power and 
authority to take proofs of wills of either personal or real 
estate and admit the same to probate and record, and for 
cause to revoke the probate thereof; to grant, and for 
any of the causes hereinafter mentioned, to revoke letters 
testamentary, letters of administration * * * to hear, ex¬ 
amine and decree upon all accounts, claims and demands 
existing between executors and administrators and lega¬ 
tees or persons entitled to a distributive share of an in¬ 
testate estate. 

Provided: That the jurisdiction of said probate court 
shall not be exclusive of the jurisdiction of said equity 
court to entertain suits by legatees or next of kin against 
executors or administrators * * 

Title 13-108 (24:378). 

“Publication may be substituted for personal service 
of process upon any defendant * * • or against the un¬ 
known heirs or devisees of deceased persons • * * and in 
all actions at law and in equity which have for their own 
immediate object the enforcement or establishment of any 
lawful right, claim or demand to or against any real or 
personal property within the jurisdiction of the court.’’ 

Tide 13-109 (24:379). 

“No order for the substitution of publication for per¬ 
sonal service shall be made until a summons for the de¬ 
fendant shall have been issued and returned ‘not to be 
found’; and the non residence of the defendant or his 
absence for at least six months shall be proved by affi¬ 
davit to the satisfaction of the Court.” 
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Title 11, Section 512, D. C. Code. 

“The said Probate Court shall not, under pretext of 

incidental power or constructive authority, exercise any 

jurisdiction whatever not expressly given by this Code: 
• * * >> 

Title 13-111 (24:381). 

“Every such order shall be published at least once a 
week for three successive weeks, or oftener, or for such 
further time as may be specially ordered; and no order 
or decree shall be passed against said absent or non resi¬ 
dent defendant upon proof of notice by such publication, 
unless the complainant, plaintiff, his agent, or solicitor, 
or attorney shall file in the cause an affidavit showing that 
at least twenty days before applying for such order or 
decree he has mailed, postpaid, a copy of said advertise¬ 
ment directed to the party therein ordered to appear, at 
his last known place of residence, or that he has been 
unable to ascertain the last place of residence of said 
party after diligent effort to ascertain the same. On fail¬ 
ure of the defendant to appear in obedience to said notice 
within the time named therein, a decree or judgment of 
default may be entered: Provided * * *” (Here follows 
procedure where minors are involved). 

Title 13-113 (24:383). 

“Upon allegation under oath, and proof satisfactory 
to the court, that it is unknown whether one, who if living, 
would be a proper party to any judicial proceeding is 
living or dead, such party may be proceeded against as 
if he were living, • * * after notice by publication as in 
the case of non resident parties. If such person be dead 
and it is unknown whether he died testate or left heirs, 
or his heirs or devisees be unknown, such unknown per- 



95a 


District of Columbia Code (1941 Edition). 

sons may be described as the heirs or devisees of the per¬ 
son who, if living, vrould be the proper party, and notice 
shall be given by publication to such persons according 
to such description, and the same proceedings shall be had 
against them as are had against non resident defendants, 
except that said notice shall be published at least twice a 
month for such period as the court may order, which pe¬ 
riod shall not be less than three months without good cause 
shown, and which notice shall require said parties to ap¬ 
pear on or before the first day occurring after the expira¬ 
tion of such prescribed period, and no decree shall be 
passed against said parties unless the court shall be satis¬ 
fied that due diligence has been used to ascertain such 
unknown heirs.’’ 
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Federal Rules of Civil Procedure. 

Rule 53(e) (2), in Non-Jury Actions. 

“In an action to be tried without a jury the court shall 
accept the master’s findings of fact unless clearly errone¬ 
ous. Within 10 days after being served with notice of the 
filing of the report any party may serve written objections 
thereto upon the other parties. Application to the court 
for action upon the report and upon objections thereto 
shall be by motion and upon notice as prescribed in Rule 
6(d). The court after hearing may adopt the report or 
may modify it or may reject it in whole or in part or may 
receive further evidence or may recommit it with instruc¬ 
tions.” (Italics ours.) 

Rule 60(b), Rules of Civil Procedure (Prior 
to Amendment Passed December 29, 1948, 
Effective Oct. 20, 1949). 

“On motion the*court, upon such terms as are just, 
may relieve a party or his legal representative from a 
judgment, order, or proceeding taken against him through 
his mistake, inadvertence, surprise or excusable neglect. 
The motion shall be made within a reasonable time, but 
in no case exceeding six months after judgment, order, 
or proceeding was taken. A motion under this subdivision 
does not affect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a court 
(1) to entertain an action to relieve a party from a judg¬ 
ment, order, or proceeding, or (2) to set aside within one 
year, as provided in Section 57 of the Judicial Code, 
IT. S. C., Title 28, #118, a judgment obtained against a 
defendant not actually notified.” 
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Rule 60(b), F. R. C. P. (After the Amendment 

Which Became Effective on October 20, 1949.) 

“On motion, and upon such terms as are just, the court 
may relieve a party or his legal representative from a final 
judgment, order, or proceeding for the following reasons: 

(1) Mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence which by due diligence could 
not have been discovered in time to move for a new trial 
under Rule 59(b); (3) fraud (whether heretofore denomi¬ 
nated intrinsic or extrinsic), misrepresentation or other 
misconduct of an adverse party; (4) the judgment is void; 
(5) the judgment has been satisfied, released or dis¬ 
charged, or a prior judgment upon which it is based has 
been reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective ap¬ 
plication; or (6) any other reason justifying relief from 
the operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), and 

(3) not more than one year after the judgment, order, or 
proceeding w’as entered or taken. A motion under this 
subdivision (b) does not affect the finality of a judgment 
or suspend its operation. This rule does not limit the 
power of the court to entertain an independent action to 
relieve a party from a judgment, order or proceeding or 
to grant relief to a defendant not actually personally no¬ 
tified in Section 57, of the Judicial Code, U. S. C., Title 
28, #118, or to set aside a judgment for fraud upon the 
court. Writs of coram nobis, coram vobis, audita querela, 
and bills to review and bills in the nature of a bill to re¬ 
view, are abolished, and the procedure for obtaining any 
relief from a judgment shall be by motion as prescribed 
in these rules or by an independent action.” 
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Federal Rules of Civil Procedure. 

Rule 75(e), F. R. C. P. Record to be Abbreviated. 

“All matters not essential to the decision of the ques¬ 
tions presented by the appeal shall be omitted. Formal 
parts of all exhibits and more than one copy of any docu¬ 
ments shall be excluded. Documents shall be abridged by 
omitting all irrelevant and formal parts thereof. For any 
infraction of this rule or for the unnecessary substitution 
by one party of evidence in question and answer form for 
a fair narrative statement proposed by another, the appel¬ 
late court may withhold or impose costs as the circum¬ 
stances of the case and the discouragement of like conduct 
in the future may require; and the costs may be imposed 
upon the offending attorneys or parties.’’ 
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Order of December 17, 1947, Appointing the 
Special Master. 

(The essential parts of the Order appointing the Spe¬ 
cial Master bearing date of Dec. 17, 1947, are set forth as 
appearing in Master’s First Report and Award, at page 4, 
thereof as follows:) 

“Ordered, That Theodore Cogswell be and he is 
hereby appointed a Special Master to take and con¬ 
sider said petition and the proceedings herein subse¬ 
quent thereto, and to hear such evidence as may be 
adduced as to who are the next of kin of the above 
named decedent entitled to share in the distribution 
of the estate of said decedent and to report his con¬ 
clusions to the Court for such determination thereof 
as the Court may deem meet and proper.” 
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Order to Reopen Cause for the Purpose of Presenting 

Additional Claims. 

Order to reopen cause for the purpose of presenting 
additional claims of Nellie Collins, John Cohane, Mary 
McGrath, Alice E. Carr, Margaret Grover, Maurice O’Con¬ 
nor and Catherine 'VYitman as heirs at law and next of kin 
of James L. Collins, deceased. And evidence in support 
thereof; Order to refer this case again to the Special 
Master, Theodore Cogswell, Esq., for the purpose of hear¬ 
ing the aforementioned claims, and evidence in support 
thereof, on a day certain to be set by the Special Master, 
Theodore Cogswell, Esq. 

Order to Stay the Adoption of this Honorable Court of 
the Special Master’s report filed herein August 19, 1948, 
until after the hearing of the above named claimants’ 
claims, and evidence in support thereof; 

And Order to the Special Master appointed herein, 
namely, Theodore Cogswell, Esq. after such new hearing, 
to report to his Honorable Court his findings on the above 
claims of Nellie Collins, John Cohane, Mary McGrath, 
Alice E. Carr, Margaret Grover, Maurice O’Connor and 
Catherine Witman. 

Upon consideration of the following Motions: 

1. “Motion of Nellie Collins, filed herein January 17, 

1949, 

(a) to reopen the above captioned cause for the pur¬ 
pose of presenting her claims as an heir at law 
and next of kin, and entitled to share in the dis¬ 
tribution of James L. Collins’ estate, and evi¬ 
dence in support thereof; 

(b) that a day certain be set by this Honorable Court 
for the presentation of the claims of Nellie Col¬ 
lins as heir at law and next of kin of James L. 
Collins, deceased, and evidence in support 
thereof; and 


101a 


Order to Reopen Cause for the Purpose of 
Presenting Additional Claims. 

(c) That adoption of the Special Master’s report, 
filed herein August 19,1948, be staved until after 
the Claimant, Nellie Collins, has been afforded 
an opportunity to present her claims as heir at 
law and next of kin of James L. Collins, de¬ 
ceased, and evidence in support thereof.” 

2. “Amended motions filed herein March 25, 1949, on 
behalf of Nellie Collins, John Cohane, Mary Mc¬ 
Grath, Alice E. Carr and Margaret Grover 

(a) to reopen the above captioned cause for the pur¬ 
pose of presenting their claims as heirs at law 
and next of kin and entitled to share in the dis¬ 
tribution of the James L. Collins’ estate, and 
evidence in support thereof; 

(b) that a day certain be set by this Honorable Court 
for the presentation of the claims of Nellie Col¬ 
lins, John Cohane, Mary McGrath, Alice E. 
Carr and Margaret Grover as heirs at law and 
next of kin of James L. Collins, deceased, and 
evidence in support thereof; and 

(c) that adoption of the Special Master’s Report, 
filed herein August 19,1948, be stayed until after 
the Claimants Nellie Collins, John Cohane, Mary 
McGrath, Alice E. Carr and Margaret Grover 
have been afforded an opportunity to present 
their claims as heirs at law and next of kin of 
James L. Collins, deceased, and evidence in sup¬ 
port thereof.” 

3. “Motion filed herein March 25, 1949 on behalf of 
Nellie Collins, John Cohane, Mary McGrath, Alice 
E. Carr and Margaret Grover to consolidate motions 
1 and 2, respectively.” 



Order to Reopen Cause for the Purpose of 
Presenting Additional Claims. 

4. “Motion of Maurice O’Connor and Catherine Wit- 
man filed herein on December 1, 1948 to reopen the 
above captioned cause for the purpose of presenting 
evidence in support of their claims as next of kin of 
James L. Collins, and entitled to share in distribution 
of his estate;” 

answers having been filed thereto, and the same having been 
argued by counsel, It Is By This Honorable Court This 
ISth Day of May, 1949, Ordered : 

1. That the adoption by this Honorable Court of the 
Special Master’s report filed herein August 19, 1948, be 
stayed until after a new hearing has been set and held by 
the Special Master appointed herein for the purpose of the 
presentation of the claims of Nellie Collins, John Cohane, 
Matfy McGrath, Alice E. Carr, Margaret Grover, Maurice 
O’Connor and Catherine Witman as heirs at law and next 
of kin of James L. Collins, deceased, and, as such, entitled 
to distribution in his estate, and that such claimants be 
afforded the opportunity at such hearing to fully present 
their claims as noted hereinabove, and evidence in support 
thereof. 

2. That the case herein be reopened and referred to 
the Special Master appointed herein, namely, Theodore 
Cogswell, Esq., for the purpose of hearing the claims of 
the following persons: Nellie Collins, John Cohane, Mary 
McGrath, Alice E. Carr, Margaret Grover, Maurice O’Con¬ 
nor and Catherine Witman, and evidence in support of their 
claims as heirs at law and next of kin of James L. Collins, 
Deceased, and, as such, entitled to distribution in his estate. 

3. That the Special Master, namely Theodore Cogswell, 
Esq., appointed herein for the purpose of hearing the evi¬ 
dence of claimants in the above noted estate, shall set a 


Order to Reopen Cause for the Purpose of 
Presenting Additional Claims. 

day certain for the hearing of the claims of Nellie Collins, 
John Cohane, Mary McGrath, Alice E. Carr, Margaret 
Grover, Maurice O’Connor and Catherine Witman, and the 
presentation of the evidence in support of their claims as 
heirs at law and next of kin of James L. Collins, deceased. 

4. That the Special Master after hearing the claims of 
Nellie Collins, John Cohane, Mary McGrath, Alice E. Carr, 
Margaret Grover, Maurice O’Connor and Catherine Wit- 
man as heirs at law and next of kin of James L. Collins, 
Deceased, and evidence in support of such claims, shall 
thereafter file his report and recommendations to this 
Honorable Court. 

F. Dickinson Letts, 
Justice. 
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Ann O'Brien, Jeremiah Sullivan, Estate of Cath¬ 
erine Sullivan, deceased, and Estate of Susan S. 
Irvung, deceased, 

Appellees. 

Summary Statement of Facts. 

In March, 1944, Jeremiah F. Collins died testate leaving 
an estate of over $44,000. to his brother James L. Collins 
and James L. Collins was appointed administrator C. T. A. 
For no apparent reason Charles Perry Miller, Jr., attorney 
for said administrator, James L. Collins, had not completed 
the probate and distribution of the assets of Jeremiah 
Collins’ estate at the time James L. Collins died over two 
years later on April 14, 1946, altho the entire estate was 
personalty in liquid form and there was no real estate and 
the only debt was incurred in the last sickness. 

James L. Collins died intestate leaving an estate of ap¬ 
proximately One Hundred Thirty Thousand Dollars 
($130,000) including the $44,000 from Jeremiah Collins 
Estate. Charles P. Miller, Jr., attorney for James L. 
Collins as administrator of Jeremiah’s estate, then became 
administrator C. T. A. of the estate of Jeremiah Collins 
after having been appointed thertofore as the administrator 
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of the estate of James L. Collins, thus coming into posses¬ 
sion of the combined assets of the two estates; as such ad¬ 
ministrator of both estates he succeeded in accounting to 
himself for the assets of the Jeremiah Collins estate. No 
legal account complying with the law and the Rules has 
been filed and allowed in the estate of James L. Collins, 
deceased, at the time this action was commenced to remove 
the administrators on October 20, 1950, in which action an 
appeal to the Court of Appeals was sustained from an order 
dismissing the complaint. The Court of Appeals held the 
administrators must try the action for their removal. 

Letters of administration were granted and issued to 
Charles Perry Miller, Jr., (and Roy M. Perry, since de¬ 
ceased), on June 27,1946. On July 18,1947, administrators 
filed a petition for a plenary proceeding under Title 11, 
Section 510 D. C. Code, requesting that process be issued to 
all persons claiming a distributive share of said estate. On 
September 2,1947, the District Court issued an in rem Order 
of citation for publication directed to unknown claimants 
including some of the petitioners and others to all parties 
not found or “not to be found” and sendee was had under 
said publication pursuant to section 10S-113 of Title 13, of 
the Code. The Court had on July 21, 1947, issued an order 
authorizing the plenary proceedings and directing that 
process issue by subpoena to all named persons and to the 
unknown next of kin of James L. Collins, deceased and that 
as to all parties “not to be found” service by publication 
was had as above set forth. Said order of publication so 
published was directed to all claimants “and all the un¬ 
known heirs at law and next of kin of James L. Collins, de¬ 
ceased, and all other persons concerned, Claiming or hav¬ 
ing or claiming to have any right title or interest or claim 
in and to the said estate be and there are hereby commanded 
to appear in this Court on the 15th day of December, 1947, 
to answer under oath the said petition, and to show cause, 
if any they have, why they severally claim any interest in 
or claim any distributive share to the estate.” 
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Answers to the Administrators’ petition of July 18,1947, 
and September 2, 1947, were filed by certain claimants, in¬ 
cluding "William B. Collins, and Sister Mary St. Ursula 
Collins in which they set forth their claims to a distributive 
share of estate. On December 17,1947, the said Court made 
an Order referring the plenary proceeding to the Special 
Master. 

Hearings were had before Theodore Cogswell, the 
Special Master, on March 3d and May 12th, 1948. The 
Special Master released his Report and Award on August 
19, 1948, denying all claims, including the claims of the ap¬ 
pellants to the estate and made a conclusion of law that the 
estate should escheat to the District of Columbia. 

Claimants, appellants filed Exceptions to the Special 
Master’s Report and Award on December 1, 1948, supple¬ 
mental Exceptions on December 22, 1948, and a brief in 
support of the Exceptions on February 14, 1949, in which 
there was set forth in full the errors of the Special Master 
in failing to find that the appellants were the heirs at law 
and next of kin of the decedent. 

On December 1, 1948, Maurice O’Connor and Catherine 
Witraan, persons who had not participated in any manner 
in the proceedings theretofore, filed a skeleton motion to re¬ 
open the case for the purpose of hearing evidence in sup¬ 
port of their claims. In this petition they alleged that they 
believed they were the lawful next of kin of the decedent 
and that they had not learned of the decedent’s death until 
after the hearing had been concluded. Their application to 
re-open this case was not served on us. The certificate of 
service of Dennis Collins shows that (Appellants App. 
92a). On April 6, 1949, supplemental affidavits were filed 
in support of an Amended Motion to Re-Open. 

On January 17, 1949, Nellie Collins, a person who had 
also not participated in any manner in the proceedings 
theretofore, filed a Motion to Re-Open the cause for the 
purpose of hearing testimony in support of her claim, and 
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for additional relief. This petition alleged that she had 
recently learned of the decedent’s death and hence had not 
had an opportunity to present her claim as next of kin. On 
March 25, 1949, Nellie Collins, John Cohane, Mary Mc¬ 
Grath, Alice E. Carr and Margaret Grover filed an 
Amended Motion to Re-Open the Cause for the purpose of 
presenting their claims and for further relief. 


Your appellants filed answers and amendments thereto 
to the Motions to Re-Open on April 1, April 27, and May 2, 
1949. In brief, these answers asserted that the District 
Court had no jurisdiction over the subject matter of the 
Motions to Re-Open or the parties requesting the cause to 
be re-opened: that in addition to the fact that the Motions 
were filed too late and were lacking in proof anc^Jsufficient 
as to legal relationship to warrant the Court in re-opening. 


After argument on April 27, 1949, and the submission 
of a brief on the jurisdictional question with leave of the 
Court, the District Court issued its Order on May 18, 1949, 
re-opening the proceedings and referring the cause back 
to the Special Master for the purpose of hearing evidence 
in support of the claims of Nellie Collins, et al. This Order 
is the basis of one of the complaints of appellants, and the 
record shows no findings or opinion of the Trial Judge 
other than this order. 

Finally and most important, during all this period from 
May, 1948, when the trial was had, and when these appel¬ 
lants produced their evidence under duress and prema¬ 
turely and were denied more time, until May 6th, 1952, a 
period of four years, appellants were denied the right of 
appeal from the Special Master’s erroneous holding and 
award in August, 1948. This entire procedure constituted 
a brazen and flagrant disregard of these appellants 1 legal 
rights and as applied to them in this case made the Con¬ 
stitution of the United States a scrap of paper. Indeed, if 
the procedure that has been followed in this case and the 
theories which the District Court pursued here are adhered 
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to elsewhere in the future, every claimant will be subjected 
to one hundred years litigation, like the hundred years war, 
in every estate where the local officials do not favor a given 
claimant. 


ARGUMENT. 

I. Courts universally prohibit collateral attack of 
interlocutory orders and all orders made in the course 
of a judicial proceeding as well as judgments. 

Parsons v. Milford, 67 Ind. 489; 

Harrah v. State, 38 Ind. App. 495, 76 N. E. 442; 

Ex Rel. Van Haften v. Ellison (Mo.), 12 A. L. R. 

1157, at 1161 226 S. W. 559 (Mo.). 

See: Christensen v. King Co., 239 U. S. 357 at 372. 

Counsel for Appellees seeks to confuse the issue of Col¬ 
lateral attack with res adjudicata. We do not contend the 
first hearing of May 12, 1948 was res adjudicata but we 
do contend that there can be no collateral attack on any 
order leading up to the first Report and Award and the Ex¬ 
ceptions filed thereto. This distinction is clearly drawn 
in the case of People v. Illinois Central, 71 N. E. 2d, 38 at 
39; 395 Ill. 588, where the Court stated: 

“The appellant says the doctrine of res adjudi¬ 
cata does not apply to an interlocutory order. She 
may be technically correct that res adjudicata ap¬ 
plies to final adjudications, but the principle for¬ 
bidding collateral attack, however, has a broader 
scope than res adjudicata, and is applicable to inter¬ 
locutory orders. Zimmer v. Thompson, 286 Ill. 525; 
122 N. E. 47 (and other cases).” (Emphasis added). 

Thus the law is squarely in appellants’ favor and the 

contention of the appellees made at the middle of page 10 

% 


6 


is shown to be an incorrect statement of law. In fact, the 
order of September 2, 1947, commanding all unknown heirs 
at law and all persons having or claiming to have right, 
title, interest in or to said estate be and they are hereby 
commanded to appear in this Court on the 15th day of 
December, 1947, to answer under oath the said petition and 
to show cause etc, is aimed directly at appellees as a target. 
This was a self executing order which appellees completely 
ignored and it became final by its terms on that day, De¬ 
cember 15, 1947. The effect of appellees’ failure to answer 
by that day was to bar them from ever appearing in this 
litigation. To this day appellees have never requested that 
this order be set aside or have they taken the proper steps 
to have their default lifted. Appellees have merely taken 
refuge in double talk and have attempted to claim the case 
was never closed until July 18, 1952, the date of Judge 
Pine’s Order. The fact is that they have been barred from 
ever legally appearing in this case since December 15,1947, 
and their application made in April, 1950 for a so-called 
intervention was an illegal attack on the order final on 
December 15,1947. 

Appellees erroneously insist that there must be a judg¬ 
ment before collateral attacks can be made. The fact is 
and we contend that there can be no collateral attack on 
any interlocutory order in the entire proceeding. Our 
position is amply supported by the cases cited above and by 
the authority of First Nat’l Batik v. 

Sup. Ct. 37 Pac. 2d, 69 at 73, cited at page 12 of our open¬ 
ing brief. But the rule is most clearly stated in Van ffaff- 
ten v. Ellison (Mo.), 226 S. W. 559; 12 A. L. R. 1157 at 
1161, where the Court stated: 

“ ‘Taking up the question, we answer that the 
rule against permitting collateral attack applies to 
protect interlocutory orders and proceedings as well 
as final judgments, though the doctrine of res adjudi¬ 
cate does not. Van Fleet, Collateral Attack, #17, 
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page 21. In marking out the line of distinction be¬ 
tween the two doctrines, that treatise, says one dif¬ 
ference is that a judgment must be final and on the 
merits to constitute a bar to further consideration 
of the issues in the case, on the ground that they are 
res ad judicata, ‘while each and every step made in 
the proceedings, whether it concerns the merits or 
not, is just as impervious to collateral attack as 

THE FINAL JUDGMENT ON THE MERITS’; further that 

‘an interlocutory order no matter how erroneous, if 
not void, will justify or protect all persons as com¬ 
pletely as the final judgment itself’ ’ ” (Emphasis 
ours). 

In Louisville & N. R. R. v. Bays, 295 S. W. 453, held: 

“This was a collateral attack upon the validity 
of the order, and the principle that a court’s orders 
cannot be so attacked is too well settled to require 
the citation of authority.” 

II. The term intervention can only be used where 
intervenors enter litigation before the trial so appellees 
are not intervenors because they did not enter the 
proceeding prior to May 12, 1948. 

“An intervention has been regarded as collateral or 
accessory or ancillary to the principal action and not an 
independent proceeding. It has also been held to be an in¬ 
terlocutory proceeding dependent on, and subsidiary to, the 
ease between the original parties.” (Citing Adler v. Sea¬ 
man, 266 Fed. 828. Cert, denied 254 U. S. 655.) C. J. S. 
67, Parties Intervention =53(a), page 974. 

In a California decision, Reay v. Butler and Treadwell, 
Intervenor, 7 Pac. 669 at 671, the Court holds: 

“The statute under which intervention was in¬ 
augurated required that the complaint before or 
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after the joinder of issue in the original action, and 
at such a time as would not interfere with or delay 
the trial thereof. Section 660 Pr. Act; Hacker v. 
Kelley, 14 Cal. 164.” * * • “Intervention under the 
statute, therefore, merely results in the addition of 
a new party or new parties to the original action for 
the purpose of hearing and determining, at the same 
time , all conflicting claims which may be made to the 
subject-matter in litigation. It was not intended to 
change the nature and character of the action itself, 
or to stop the machinery of a trial thereof .” (Em¬ 
phasis added). 

Appellees seek to cover his collateral attack of prior 
orders and the direct violation of Rule 60(b) F. R. C. P. 
by calling his petition to reopen a petition in intervention. 
Of cburse appellees overlook the language of the basic 
order of Nellie Collins, et at. reopening the proceeding (Ap¬ 
pellants’ App., 100a and 101a). Suppl. Appellants’ App. 
100(a), where it is made clear that the case has been closed 
and that it is being reopened. 

Now, if appellees meant by intervention that they inter¬ 
vened in the reopened proceedings set up by the petitions 
of Nellie Collins, ct al. t we contend that it was void under 
Rules 60(b) and 53(e) (2) and because it was a collateral 
attack of the order of September 2, 1947, and his rights 
have been disintegrated because Nellie Collins, et al., have 
dismissed their appeals. Therefore, appellees’ rights col¬ 
lapsed with those of the basic re-opening party. 

If Appellees mean intervention in the main litigation 
beginning on December 15th, 1947, they are barred also by 
the term itself which means to enter a pending suit before 
trial to save the time of the court and all of the parties. 
Of course this would be absurd because they could not in¬ 
tervene in April, 1950, on a case heard in March and May 
12,1948. 
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III. Appellants’ property taken without due proc¬ 
ess of law contrary to Amendment V and Amendment 
XIV of United States Constitution. 

A. Order of May 18, 1949, purporting to reopen the 
proceeding as to Nellie Collins, et cd., violated the following 
rules. 

1. Rule 60(b) F. R. C. P. 

2. Rule 53(e) (2) F. R. C. P. 

3. Title 11, Section 512 D. C. Code. 

4. Rule of law prohibiting collateral attack of prior 
interlocutory orders. 

5. Rule requiring that all prior parties in a proceeding 
be given the right to introduce evidence against 
claims of opponents and the right to appear as in¬ 
terested persons and not be excluded by a stay order. 

6. Rule requiring a speedy appeal after a hearing. 

No proper notices were sent to appellants of hearings 

after June, 1950. 

B. We feel that points 1 through 4 above but at this 
point merely reiterate that the failure to observe minimum 
requirements also basically constitutes a taking of property 
without due process of law. 

C. Rule A 5, above requires a careful analysis of the 
purported Order of May 18, 1949 (Appellants’ App. 100a- 
103a inclusive), which by its terms stayed appellants from 
proceeding to appeal from the original and only First 
Report and Award made on August 19, 1948, and further 
provided “and that such claimants be afforded the oppor¬ 
tunity at such hearing to fully present their claims as noted 
hereinabove, and evidence in support thereof (Italics 
ours). 
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The latter phrase “evidence in support of said claims” 
appears ten times in the order of May 18, 1949. It must 
be amply clear in view of this language that appellants 
were prohibited from cross examining witnesses and from 
introducing evidence against the said claims. Appellants 
vigorously opposed the reopening of the case and were not 
parties to the reopened proceedings under the express 
language of the order which also provided “That the adop¬ 
tion by this Honorable Court of the Special Master’s Re¬ 
port filed herein August 19, 194S, be stayed until after the 
new hearing has been set and held by the Special Master 
* # for the presentation of the claim of Nellie Collins,’’ 
et al. Clearly the William B. Collins, et al claimants who 
had been parties to the First and only legal hearing were 
precluded by this order from taking further action with¬ 
out the very real hazard of a contempt citation. We make 
this latter statement advisedlv because of the arbitrarv, 
capricious and hostile attitude of the Special Master at 
the hearing of May 12, 194S. “I hope it will not be neces¬ 
sary to threaten you with contempt of court. I have told 
you to discontinue that line of questioning. Do you under¬ 
stand my ruling? Mr. Maulsbv: Yes sir: I quite under¬ 
stand your Honor’s ruling.” (Appellants’ App. 54a). 

Now, keeping in mind that evidence of resemblance has 
been admitted in all Anglo-Saxon Courts for almost two 
centuries to prove consanguinity, then this Court can see 
clearly the hostile and biased attitude of the Special Mas¬ 
ter who threatened our counsel with contempt for ofifering 
the strongest type of evidence of relationship. 

In view of the Special Master’s threatening attitude at 
the first hearing on May 12, 1948, it is easy to see why 
we were precluded from appearing at the later hearings 
where appellants were not made parties but were under a 
stay order and where the controlling order stated ten times 
that only “evidence in support of the (later) claims” was 
to be heard. It is our earnest contention that the order of 
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May 18, 1948, deprived the appellants of property without 
due process of law, not only because it placed appellants 
under a stay order which deprived appellants illegally of 
their right of appeal for three long years and would prob¬ 
ably still be in effect if this Honorable Court had not de¬ 
cided in June, 1952 that we were entitled to an accounting 
appeal. Judge Pine suddenly revoked a commission for 
Mr. Sawyer to take additional testimony and promptly 
decided the case, denying counsel sufficient time to argue 
their case, limiting one counsel to about eight minutes and 
informing another counsel that he had but a few additional 
minutes to finish his argument on a record that took many 
years to accumulate. This was a lack of due process. 

On page 11 of appellees’ brief in the face of the void 
order of May 18, 1949, tries to claim that notice of hear¬ 
ings was sent to appellants after April, 1950. Even if such 
notice was sent on September 14, 1950, none certainly was 
received after that date and this would not cure the lack 
of notice of later hearings held at all sorts of dates from 
October, 1950, to June, 1952. Appellants did receive the 
notice of the hearing before Judge Pine for the May 5, 
1952 hearing, but between April 1950 and April 1952 there 
was no notice. 


IV. The Special Master’s rulings and remarks at 
the time of the trial on May 12, 1948, show that he 
did not know the rules of law. 

He showed lack of knowledge regarding traditional tes¬ 
timony ; nor did he know the law that testimony of family 
resemblance was admissible; nor did he know the law that 
the names and the tradition regarding names given in fam¬ 
ilies are relevant and proper. He grudgingly allowed some 
of this testimony under our repeated protests and persist¬ 
ence but later gave no consideration whatsoever to it in 
his decision in the first report and award of August 19, 
1948. 




Counsel for appellees at pages 12 and 13 of his brief 
states and argues that “ the appellants have established no 
substantial proof of kinship to James L. Collins , deceased 
In reply we state that the decision of the Special Master 
and his award made in his Report be set aside and the 
Judgment of Judge Pine amending and affirming the same 
be reversed. In his First Report and award of August 19, 
1948, the Special Master states: “Unfortunately for them, 
however, they have presented no documentary proof what¬ 
ever to support their claim.” (Appellants’ App. 82a). Un¬ 
fortunately for the Special Master this statement is at the 
end of a paragraph on this page following a large number 
of certificates and documents mentioned by the Special 
Master, all of which were introduced and received bv the 
appellants. Speaking of exhibits which were later obtained 
and introduced by pre-arrangement the Special Master 
stated: “Well, if you did not obtain those, of course, you 
have not any evidence, your statement in that regard are 
only secondary.” (Appellants’ App. 12a). 

“The Special Master: Yes, but that is mere allegation. 
It all comes here by way of allegation, because we do not 
have proof that this decedent is the grandparent of the wit¬ 
ness on the stand, other than the witness’ allegation by 
family tradition. 

Mr. Maulsby: I think it is perfectly competent testi¬ 
mony. 

The Special Master: It is competent testimony, but we 
need further proof of the connection. In other words, there 
is no connecting link between this witness and this death 
certificate, other than the fact that he alleges that that is 
the death certificate of his grandparent. The connecting 
link would be his own birth certificate, which would show 
his parents, and his parents’ birth certificates, which would 
show his parent, James Collins. 

Mr. Maulsby: He can testify as to who his own parents 
were. 
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The Special Master: He can testify to it, but it needs 
proof in addition. It needs documentary proof, if he wants 
to bring the chain down to himself and to this decedent.” 
(Appellants’ App. 26a-27a). 

“Well, if you did not obtain those, of course, you have 
not any evidence? Your statement in that regard are only 
secondary.” (Appellants’ App. 12a). 

“The Special Master: Not when you are able to obtain 
the records themselves. You cannot make a statement of 
that kind as to what the records would show, that would 
be a mere allegation. 

Mr. Maulsby: I said the records were not available to 
Mr. Collins. Mr. Collins said they were not available to 
him. 

The Special Master: But my statement as to what the 
records would show is mere allegation of what the records 
would show. That is not proof ” (Emphasis added) (Ap¬ 
pellants’ App. 13a). 

“Mr. Maulsby: Well, it appears that the Special Mas¬ 
ter’s position is that only documentary proof can prevail, 
and we take a different view of it. 

The Special Master: That is certainly the best proof. 
The proof you happen to be putting in must be supported 
by documentary proof, not by mere allegation of witnesses” 
(Appellants’ App. 39a). 

“The Special Master: You must admit that such proof 
would not be conclusive. That lacks documentary proof. 
There is no doeumentarv proof here” (Appellants’ App. 
39a). 

The above are just a few excerpts from the record to 
show that the Special Master did not know the law regard¬ 
ing traditional testimony, the ground for the same having 
been laid. One can begin to understand why the Special 
Master arrived at the erroneous conclusions in his First 
Report and Award of August 19, 1948. 





Throughout the trial the Special Master insisted that 
the onlv testimony he would consider was documentary 
proof. Traditional testimony was placed in this record in 
some cases only because of vigorous and persistent effort 
and he showed clearly that he considered it of no weight 
and when it came to making his First Report and Award 
he gave nothing but documentary proof any consideration. 
He was not competent to try this case. 

The Special Master gave no weight to similar names— 
three of them in claimants and decedent’s families. 

“Q. Did you ever have any discussion with your father 
concerning Irish usages and customs in the naming of his 
Children? A. Yes. 

• ••••• 

May I make an offer of proof then on the point of customs 
and traditions in this family? 

The Special Master: I do not see what it has to do with 
this claim. The people in this family were given certain 
names, and I do not see how the matter of tradition in 
claimants’ family has anything to do with this case” (Ap¬ 
pellants’ App. 33a). 

After an extended struggle Mr. Maulsby read a quota¬ 
tion from the case of Fulkerson v. Holmes, 117 U. S. , 
on names and traditional testimony and finally grudgingly 
some of the evidence got into the record (Appellants’ App. 
37a, et seq.). 

After reading the continuous battle we had to get 
proper testimony admitted on names and tradition one can 
well imagine how much weight it received at the hands of 
this Special Master. Absolutely none. His law, his view¬ 
point and his attitude were entirely wrong and he is not 
the kind of person who would change his mind regarding 
this testimony. He gave no consideration and no weight 
and the result clearly shows it. 


Mamie Bradley testified that she knew both James and 
his brother, Jeremiah Collins for a great many years— 
probably thirty years (Appellants’ App. 50a). She was 
asked if she saw anyone in the Court room who reminded 
her of James or Jeremiah Collins in looks, mannerisms and 
general characteristics. She was not permitted to answer. 
The same was true of Emmett J. O’Neill and of other wit¬ 
nesses. In his attempt to get this testimony into the record 
Appellants’ Counsel was threatened with contempt by the 
Special Master (Appellants’ App. 53a). 

Not only that but the Special Master angrily refused to 
permit an offer of proofs in the cases of these witnesses. 

“Mr. McMahon: That is correct; but I note an excep¬ 
tion to your ruling in reply to my question a few moments 
ago. I never heard, Your Honor, of a situation arising be¬ 
fore in the taking of testimony where a trial court would 
refuse to allow the taking of disputed testimony, irrespec¬ 
tive of its relevancy. • * • 

The Special Master: # * That is not a proper ques¬ 

tion; it is not proper evidence.” 

“Mr. McMahon: 1 beg to differ with your Honor. I 
just do not see it that way. I appreciate that somebody else 
might have a different view than I on the matter, but it is 
beyond my comprehension that as to a woman who has 
known the decedent for 30 years and his brother for a sim¬ 
ilar period of time, thoroughly familiar with their facial 
characteristics, their actions, their mannerisms, and when 
William B. Collins walks into the Court room for the first 
time- 

The Special Master: Just a minute. 

Mr. McMahon: —and she recognizes- 

The Special Master: Wait a minute please. I have just 
stated that I will not accept that evidence, and you are mak¬ 
ing a narrative statement of what she would have said, 
herself. 



Mr. McMahon: I thought your Honor was willing to 
hear my argument. 

The Special Master: I have just stated that her opinion 
as to facial characteristics would not be received in evi¬ 
dence. 

Mr. McMahon: Very well, Your Honor. 

The Special Master: That is clear now. All right.” 
(Appellants’ App. 52a-53a). 

Mr. Emmett J. O'Neill was called as a witness by ap¬ 
pellants. 

“Mr. O'Neill, In your opinion, is there anyone in the 
Court Room now who resembles either of these two boys? 

The Special Master: Don’t answer that. 

The Witness: I will answer it in my own way. 

The Special Master: You are not to answer the ques¬ 
tion. May I ask you to discontinue this line of questioning 
now t 

Mr. Maulsby: I will have to discontinue if the Court so 
rules.” (Appellants’ App. 54a-55a). 

Not only did the Special Master refuse erroneously to 
receive much of appellants’ testimony but he stubbornly 
refused all offers of proof (Appellants’ App. 50a to 54a). 

We respectfully submit that the Special Master’s First 
and the Amended Report and Award be reversed and set 
aside and that the Judgment of Judge Pine dated July 18, 
1952, be reversed. 

Respectfully submitted, 

William B. Collins. 
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Hmteb States Court of Appeals! 

For Thk District of Columbia 
No.11,605 October Term, 1952. 


William B. Collins, Individually, and as Trustee for 
Jeremiah F. Collins, Vera Collins, Sister 
Mary St. Ursula and Clara Collins, 

Appellants, 


vs. 


Ann O’Brien, Jeremiah Sullivan, Estate of Cath¬ 
erine Sullivan, deceased, and Estate of Susan S. 
Irving, deceased, 

Appellees. 


MOTION FOR RE-HEARING. RULE 26 

To the Honorable Chief Justice of the Court of Appeals 
and the Honorable Associate Justices thereof: 

Now come the petitioners, William B. Collins, in proper 
person and as Trustee for Jeremiah F. Collins, et al., and 
moves the Court for a rehearing on its per curiam decision 
of November 19, 1953, denying the appeal of these App¬ 
ellants and affirming the decision of the District Court 
of the District of Columbia, Holding a Probate Court, 
which said decision is dated July 18, 1952, on the grounds 
hereinafter stated. Counsel hereby certifies that this mo¬ 
tion is not made for delay but is presented in good faith. 

Appellants pray that this motion may be granted. 


William B. Collins, 
Individually and in proper 
person, and as Trustee for 
the Appellants 
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ARGUMENT 

I. This Court by Denying Appellants* Appeal and Affirm¬ 
ing the Decision of the District Court of the District of 
Columbia has Denied Appellants "Due Process”of Law 
Under Amendment V and Amendment XIV of the Constitu¬ 
tion of the United States. 

(a) This Court on page 2 of its decision states: 

"The governing statute provides that ‘no (final) 
decree shall be passed against said parties (unknown 
heirs and others served by publication) unless the 
Court shall be satisfied that due diligence has been 
used to ascertain such unknown heirs.’ Section 13- 
113, D. C. Code (1951). It is clear that the District 
Court, in allowing appellees to intervene in this case 
prior to the entry of a final decree, acted within—and 
did not abuse—its discretionary powers.” 

This Court has in the above quotation placed an uncon¬ 
stitutional construction on the statute as applied to the 
appellants under the facts of this case for the following 
reasons: 

The above statement of this Court is in direct conflict 
with the findings of the Special Master in his Report and 
Award of August 19, 1948, who stated in that Report: 

"in the opinion of the Special Master, the adminis¬ 
trators, through their attorneys, have made as com¬ 
plete an investigation as was possible to make in 
their efforts to determine the ancestry of and the heirs 
at law and next of kin of propositus, Thomas C. Sca- 
lley, Esquire, attorney for the administrators, set 
forth in completed detail (T. 169-183 and 315 to 341) 
the efforts made to obtain information and locate 
heirs” 

through a number of sources set forth immediately follow¬ 
ing; Appellants App. 86a. (First Report of Special Mas¬ 
ter.) 


This part ot the Special Master’s First Report and A- 
ward is affirmed by the judgment dated July 18, 1952, 
irom which this appeal is taken. This part of the Record 
in the case is in conflict with the quotation from the 
Court’s Per Curiam decision. 

We contend that the Court has in the above quotation 
placed an unconstitutional construction on the interven¬ 
tion statute. 

(b) The Order of September 2, 1947, made pursuant to a 
valid statute compelled appellants to appear and answer 
under oath before December 15, 1947. In fact, if we had 
not so appeared and fought the Courts of the District of 
Columbia through the years 1948 and 1949 and 1950, there 
would have been no proceeding for appellees to intervene 
in during 1950. Appellees are thus given the unfair ad¬ 
vantage of compelling Appellants to introduce their case 
on May 12,1948, and thereafter with exceptions and briefs 
thereon, and were given the privilege of taking over two 
years to “frame” their case with evidence to try to meet 
appellants’ position. 

(c) The Order of May 18, 1949, placed the appellants 
under a stay order and prevented appellants from introduc¬ 
ing evidence or appearing or opposing the framed evi¬ 
dence. (See Order May 18, 1949 and Louis Alschuler’s 
Affidavit, Boston Attorney in good standing) (See App¬ 
ellants’ App. 62a-63a). First and most important, the 
Court fails to rule on our primary position that the entire 
procedure pursued in this proceeding deprived appellants 
of “Due process of law’’ under Amendments V and XIV of 
the Constitution. The argument on this is found on pages 
16-18 of our First brief and page 9 of our Reply brief. 
We feel that the Court does not do justice to us in failing 
to state the pertinent facts in its opinion showing the 
dates because a mere statement reveals a flagrant depar¬ 
ture from all established rules, practice and procedure of 
Anglo-Saxon jurisprudence, and so far departs from the 



usual and well established rules of law and fair play as 
to call tor certiorari under the supervisory control of the 
United States Supreme Court. We feel that it is impera¬ 
tive that this Court on this motion state the facts either 
approve or disapprove the procedure followed by the Dis¬ 
trict Courts. The District Courts departed Irom all usual 
and customary procedure in this case and opened the door 
to what Attorney Alschuler swears followed—fraud. 

(d) The petition and order of May 18, 1949, constituted 
a void collateral attack on the order of Sept. 2, 1947. 
Comstock v . Crawford, 70 L. S. 396. Referring to the 
tacts on page 2 of our reply brief, we state that it is im¬ 
perative that this Court give consideration to the law on 
collateral attack as set forth on pages 5 of our reply 
brief and 14 of our opening brief. 

Rule 60(b) reads in part as follows: 

“On motion, the court, upon such terms as are 
just, may relieve a party or his legal representative 
from a judgment, order or proceeding taken against 
him through his mistake, inadvertence, surprise or 
excusable neglect. The motion shall be made within 
a reasonable time, but in no case exceeding six 
months after such judgment, order or proceeding was 
taken. . . . ” 

This Rule is jurisdictional; ' 

Anderson v . Yungkau, 329 U. S. 427; 91 L. Ed. 436; 

(Interpreting Rule 25 F. R. C. P.) 

Cavello v. Agwilines, 2 Fed. Rules Dec. 526. 

Brooks v Nelson , 272 Pac. 610, 95 C. A. 144; 

Dupont v Dupont , 4 Cal. 2d 277; 48 Pac. 2d 677. 

See on the question of excluding Appellants from the 
Re-opened proceedings and failure to give notice of, the 
time and place of such hearings, 

Mullane v Central Hanover , 339 U. S. 306; 94 L. Ed. 
Durkin v Hay , 376 Ill. 292, at 299-300. 


In the case of In Re Augenbach, 12 F. 2d 887, at 889, 
held: 

“Manifestly there is no hearing when the party 
does not know what evidence is offered or consider¬ 
ed, and is not given an opportunity to test, explain 
or refute.” 

How much could we test, or dispute where the order of 
May 18, 1949, provided in ten places that only evidence 
in favor of their claim would be heard. 

Our contention is that we were entitled under the case 
of O’Day v . Sup . Ct», 116 Pac. 2d 621, to cross-examine 
witnesses and be a real party to the re-opened proceed¬ 
ings and that said proceedings should not have been re¬ 
stricted to the persons specifically named in the order of 
re-opening, if the Court had any right to re-open the case. 

At least three times in the order of May 18, 1949, the 
order names the specific parties for whom the proceed¬ 
ings are re-opened and none of the appellants’ names app¬ 
ear therein. At least ten times in that order the Court 
stated that only evidence in support of their claim would 
be heard. All proceedings on the first Report and Award 
were stayed and we were as complaining parties from that 
First Report and Award and were by specific language 
excluded from the re-opened proceedings. The order was 
designed to keep us out. It was a void order clearly a- 
gainst “due Process” but this is the reopened pending 
proceeding into which Appellees were permitted to inter¬ 
vene on April 19, 1950, 2 Vi years after the dead line of 
Dec. 15, 1947, set by the order of publication dated Sep¬ 
tember 2, 1947. In the language of the prize ring it forc¬ 
ed us to take punishment with both hands tied behind our 
backs. That is not fair play and is contrary to every con¬ 
ception of “due Process”. It is such a marked departure 
from the usual and customary procedure in English-speak¬ 
ing courts that it exemplifies a one-sided approach and 
is grounds for the exercise of supervisory control by the 
Supreme Court on an application for a writ oi certiorari. 
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(e) Our further position is that the District Court, hold¬ 
ing a Probate Court is bound by Section 512 D. C. Code 
and had no power to re-open this proceeding under the es¬ 
tablished rules of judicial procedure and that Section 13- 
113, D. C. Code (1951) referred to on page 2 of this 
Court’s decision means final termination of a trial or hear¬ 
ing. When the record was definitely closed by the Special 
Master in June, 1948 his First Report and Award was 
made and filed on August 19, 1948, and he escheated the 
estate to the District of Columbia and we filed .Exceptions 
and a brief thereon and moved for hearing on our Excep¬ 
tions the trial was terminated and the matter was closed. 
It was a final determination of the proceeding. We had 
been compelled to produce our evidence on May 12, 1948, 
and the Court had no power under Section 512, D. C. 
Code to put in our evidence and change our position. 
This was highly prejudicial because it gave the profess¬ 
ionals time to do—two years—what Louis Altschuler, a 
reputable Boston attorney, swears they did. 


II. The Court in its Opinion Does Not Give Proper Weight 
or Consideration to the Arguments of Appellants Showing 
that the Law and the Very Rules Under Which the District 
Court Proceeded Were Violated and That Their Orders 
Were Void. 

(a) The Court does not answer the argument that Rule 
60(b) F. R. C. P. barred intervenors from appearing more 
than six months after Sept. 2, 1947. (See Pages 9 and 10 
of Appellants’ opening brief.) 

(b) The Court completely overlooks our contention that 
the order of May 18, 1949, was a collateral attack on the 
order of September 2, 1947, and regardless of the finality 
of the Order of Sept. 2, 1947, this attack on a valid prior 
order is prohibited by all authorities (See pages 11 to 14 
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of our opening brief and page 5 of our Reply brief). 

We were completely denied this constitutional right in 
violation of due process. 

However, the order of May 18, 1949, placed the original 
proceeding under a stay order putting us in legal moth 
balls for an indeterminate sentence while our adversaries 
were allowed a field day at the hearing where only evi¬ 
dence in support of their claims could be heard even as it 
would be in Red Russia. This purported order gave no 
hearing at all under the above cases and constituted a 
complete denial of due process of law. The above cases 
show clearly that the District Courts departed from all 
precedent and from the usual and customary' and well es¬ 
tablished procedure in all courts in civilized nations and 
the judgment or order or decree dated July 18, 1952, 
should be reversed and full justice done. This Court by 
its Per Curiam decision put its stamp of approval on all 
the errors of the District Courts in this case. But in con¬ 
clusion we feel this Court should reasonably justify its 
position on each of our contentions on due process, Rule 
60(b) violation and collateral attack. 


Respectfully submitted, 



William B. Collins, 
in proper person and 
as Trustee. 



